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I. INTRODUCTION

For countries like the United States, in which power
theoretically rests with the people, it is critical that all citizens be
educated so that, whatever their background, they have an equal

opportunity to

become responsible, productive, successful, and
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engaged members of society.' If we take this goal seriously, our legal
system should require districts and schools to actively identify threats
to equal educational opportunities, and it should facilitate and support
efforts by schools and districts that attempt to reduce or eliminate those
threats.

Racial disparities in exclusionary school discipline pose a
serious threat to equal educational opportunity. Across the United
States, black students are disciplined at much higher rates than students
from other racial and ethnic groups.” A substantial body of research
indicates that these disparities contribute to black students’ increased
risk for a variety of negative short-term and long-term educational and
life outcomes, including poor academic engagement and performance,’

1. See generally JOHN DEWEY, DEMOCRACY AND EDUCATION: AN
INTRODUCTION TO THE PHILOSOPHY OF EDUCATION (1916) (describing the essential
functions of formal education in complex societies generally and democracies in
particular where citizens with diverse interests are expected to exercise, not merely
follow, authority); AMY GUTMANN, DEMOCRATIC EDUCATION (1987) (arguing for the
importance of critical thinking and deliberation to a society in which sovereignty is
shared by citizens); STEPHEN MACEDO, DIVERSITY AND DISTRUST: CIvVIC EDUCATION
IN A MULTICULTURAL DEMOCRACY (2000) (arguing for the role of public education in
instilling common democratic values); W.E.B. Du Bois, THE SOULS OF BLACK FOLK
(1903) (asserting the importance of civil equality and access to formal education to
African American progress).

2. See D.J. Losen, Disabling Punishment: The Need for Remedies to the
Disparate Loss of Instruction Experienced by Black Students with Disabilities, CTR.
CR. RemEDIES 24  (April  2018),  https://today.law.harvard.edu/wp-
content/uploads/2018/04/disabling-punishment-report-.pdf; Orr. C.R, U.S. DEpP’T
Ebuc., CiviL RIGHTS DATA COLLECTION DATA SNAPSHOT: SCHOOL DISCIPLINE 1
(Mar. 2014), https://ocrdata.ed.gov/downloads/crdc-school-discipline-snapshot.pdf
[hereinafter DATA SNAPSHOT: SCHOOL DISCIPLINE]; JACQUELINE M. Nowicki, U.S.
GOV’T ACCOUNTABILITY OFF., K-12 EDUCATION: DISCIPLINE DISPARITIES FOR BLACK
STUDENTS, BOYS, AND STUDENTS WITH DISABILITIES 12 (April 2018),
https://www.gao.gov/assets/700/690828.pdf; Orf. C.R, U.S. Dep’T EDUC., 2015-16
CiviL  RIGHTS DATA COLLECTION: SCHOOL CLIMATE AND SAFETY 13,
https://www2.ed.gov/about/offices/list/ocr/docs/school-climate-and-safety.pdf  (last
updated May 2019) [hereinafter SCHOOL CLIMATE AND SAFETY .

3. SeeJeffrey H. Lamont, Am. Acad. of Pediatrics, Policy Statement: Out-of-
School Suspension and Expulsion, 131 PEDIATRICS e1000, e1001 (2013); Am.
Psychological Assoc. Zero Tolerance Task Force, Are Zero Tolerance Policies
Effective in the Schools? An Evidentiary Review and Recommendations, 63 AM.
PSYCHOLOGIST 852, 854 (2008).
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dropping out of school,* under- or un-employment,’ and involvement
with the criminal justice system.® Further, while suspensions and
expulsion from school may occasionally be necessary in order to
preserve a safe, structured learning environment, research suggests that
exclusionary discipline is often used unnecessarily and excessively.’
Schools can increase equity in educational opportunity by adopting
policies that target the factors that contribute to students’ violations of
their schools’ behavioral expectations and that address the overuse of
exclusionary responses by teachers and administrators.

Federal anti-discrimination law provides some protection
against racial disparities in school discipline. The primary sources of
federal anti-discrimination law, however, are designed to address only
the most direct and overt causes of such disparities.® In doing so, they
are too narrowly focused to require schools, districts, and states to
consider the broad range of factors that may contribute to racial
disparities in school discipline.  And, as negatively framed
prohibitions, anti-discrimination law does not facilitate, and may
actually inhibit, efforts to develop and implement changes that are

4.  See Lamont, supra note 3, at e1001-02 (2013); TONY FABELO ET AL.,
BREAKING SCHOOLS’ RULES: A STATEWIDE STUDY OF HOW SCHOOL DISCIPLINE
RELATES TO STUDENTS’ SUCCESS AND JUVENILE JUSTICE INVOLVEMENT, 54-60
(2011).

5. See Lamont, supra note 3, at e1001-02 (2013).

6.  Am. Psychological Assoc. Zero Tolerance Task Force, Are Zero Tolerance
Policies Effective in the Schools? An Evidentiary Review and Recommendations, 63
AM. PSYCHOLOGIST 852, 855-56 (2008); Anna Aizer & Joseph J. Doyle Jr., Juvenile
Incarceration, Human Capital, and Future Crime: Evidence from Randomly Assigned
Judges, 130 Q. J. ECoN. 759, 786 (2015); J. C. Barnes & Ryan T. Motz, Reducing
Racial Inequalities in Adulthood Arrest by Reducing Inequalities in School Discipline:
Evidence from the School-to-Prison Pipeline, 54 DEV. PSYCHOL. 2328, 2334 (2018);
see also Craig J. Forsyth et al.,, Examining the Relationship Between School
Suspensions/Expulsions and Felonies, 27 CRIM. JUST. STUD. 149-158 (2013); Sean
Nicholson-Crotty et al., Exploring the Impact of School Discipline on Racial
Disproportion in the Juvenile Justice System, 90 Soc. ScI. Q. 1003, 1016 (2009).

7.  See Am. Psychological Assoc., supra note 6, at 853—57; Lamont, supra
note 3, at ¢1001-02.

8. See, e.g.,U.S. ConsT. amend. XIV, § 1 (The Due Process Clause and Equal
Protection Clause); Civil Rights Act of 1964 (Title VI), 42 U.S.C. § 2000d (2018); cf-
Civil Rights Act of 1964 (Title VII), 42 U.S.C. § 2000e-2 (2018).
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likely necessary to actually reduce or eliminate the disparities where
they are found.’

Anti-discrimination law could more effectively address
complex racial issues like disparities in exclusionary school discipline
if it created an affirmative duty to engage in a problem-solving
approach focused on goals related to achieving equity. The question
is, would it be feasible to do so? I argue that it is. To support the
argument, | draw on the example and experience of the Individuals with
Disabilities Education Act (IDEA). Since 2004, the IDEA has required
states to use a problem-solving approach to identify and address
“significant disproportionality” in discipline outcomes of students with
disabilities based on their race.'"’ The basic framework of the IDEA
can serve as an example for implementation of a broader problem-
solving approach for anti-discrimination law. Experience
implementing the framework, however, has also highlighted practical,
legal, and methodological issues inherent in the assessment of racial
disparities and evaluation of interventions to address them. Any effort
to move anti-discrimination to law towards a similar framework must
resolve these issues. Accordingly, building on research on measures of
and approaches for resolving racial disparities in discipline, I propose
an alternative approach. Using national school discipline data collected
by the Office of Civil Rights in the 2013-14 and 2015-16 school years,
I also show how this approach could operate in practice to make anti-
discrimination law more effective at addressing these issues.

In Part I, I briefly review research on the extent, impacts, and
causes of racial disparities in school discipline and the limitations of
anti-discrimination law that might otherwise help address it. Part II
describes the general structure of a problem-solving framework, how
the IDEA applies such a framework to address racial discipline
disparities, and the approaches states adopted to assessing racial
disparities under the IDEA, including some of the problems with the
approaches. Building on Part II, Part III discusses how the sheer
variety of and specific methods incorporated into the state approaches
to assessing racial disparities undermined the effectiveness of IDEA’s
problem-solving approach, the subsequent adoption by the United

9. Erik J. Girvan, The School-to-Prison Pipeline: How Federal Anti-
Discrimination Law Fails to Protect Equal Educational Opportunity, in THE OXFORD
HANDBOOK OF U.S. EDUCATION LAW (Kristine L. Bowman ed.) (forthcoming 2020).

10.  See infra Section IL.B.
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States Department of Education (DOE) of a standard method for
identifying where interventions were needed, and some primary legal
and methodological issues raised by the DOE’s standard methodology.
Finally, informed by the IDEA’s experience, Part V presents an
alternative method for identifying significant disproportionality and
evaluating the efficacy of interventions, a method that also addresses
the legal and methodological issues faced by the IDEA. In doing so, I
demonstrate how anti-discrimination law might be made more effective
at supporting equal educational opportunity by proscribing a problem-
solving approach for addressing complex and persistent racial issues
like disparities in school discipline.

II. AN OVERVIEW OF RACIAL DISPARITIES IN EXCLUSIONARY SCHOOL
DISCIPLINE

A. Aggregate Disparities

Black students experience school discipline at much higher rates
than white students.!! The most comprehensive records of racial
disparities in exclusionary discipline (e.g., suspensions and expulsions)
come from the Office of Civil Rights (OCR) in the United States
Department of Education (DOE).!? In order to fulfill its obligations to
enforce various federal anti-discrimination laws,'* the OCR surveys
primary and secondary schools every other year about, among other
topics related to educational outcomes, the rates at which students from

11.  This section provides a summary of more comprehensive reviews and
discussions. See, e.g., Erik J. Girvan, The Law and Social Psychology of Racial
Disparities in School Discipline, in ADVANCES IN PSYCHOLOGY AND LAW Vol. 4 235,
237 (Brian Bornstein & Monica Miller eds., 2019) [hereinafter Girvan PSYCHOLOGY
AND LAW]; see also NOWICKI, supra note 2, at 12-19 (“Across each disciplinary
action, Black students, boys, and students with disabilities experienced
disproportionate levels of discipline.”) (emphasis added).

12.  See Civil Rights Data Collection, OFF. CR,
https://www2.ed.gov/about/offices/list/ocr/data.html?src=rt, (last visited Mar. 18,
2020).

13.  See Regulations Enforced by the Olffice for Civil Rights, OFr. CR.,
https://www2.ed.gov/policy/rights/reg/ocr/index.html, (last visited Mar. 18, 2020);
see also NOWICK], supra note 2, at 10 (detailing which agencies enforce specific anti-
discrimination laws).
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various groups are disciplined.'"* The results of recent surveys,
compiled in the publicly available Civil Rights Data Collection
(CRDC), are comprehensive, with response rates over the last decade
approaching 100% of all public schools in the United States.'> The data
shows that, in the 2013—14 school year, about 16% of students enrolled
in public schools were black.'® Black students, however, received
approximately 32% of all in-school suspensions, 39% of all out-of-
school suspensions, and 30% of all expulsions.!” Ultimately, just 4%
of white students were suspended at least once compared to
approximately 14% of black students."'®

While racial equality is often presumed to have improved in the
United States from the 1960s and 1970s to today, racial
disproportionality in exclusionary school discipline has actually gotten
substantially worse over that period of time. In the 1970s, when
comprehensive data collection began, black students were suspended
or expelled at approximately twice the rate of white students.'” By the

14.  For example, see Orf. C.R, U.S. DEP’T EDUC, 2013-2014 CIVIL RIGHTS
DATA COLLECTION: A FIRST Look 2,
https://www2.ed.gov/about/offices/list/ocr/docs/2013-14-first-look.pdf (last updated
Oct. 28, 2016) [hereinafter FIRST LOOK] and SCHOOL CLIMATE AND SAFETY, supra
note 2, at 13—16.

15.  See FIRST LOOK, supra note 14, at 1 (finding that 99.2% of all school
districts and 99.5% of all public schools were examined in the data set); SCHOOL
CLIMATE AND SAFETY, supra note 2, at 1 (reporting similar numbers in responses).

16.  See NOWICKI, supra note 2, at 12; see also DATA SNAPSHOT: SCHOOL
DISCIPLINE, supra note 2, at 2 (reporting similar numbers for the 2011-2012 school
year); Catherine E. Lhamon & Jocelyn Samuels, Joint “Dear Colleague” Letter, U.S.
DEP’T Ebuc. OFF. CR. (Jan. 8, 2014),
https://www2.ed.gov/about/offices/list/oct/letters/colleague-201401-title-
vi.html#note5 (reporting that “African-American students represent 15% of students
in the CRDC” for the 2011-2012 school year).

17.  See id.; see also NOWICKI, supra note 2, at 12—14 (finding in the 2013—
2014 school year, “Black students represented 15.5 percent of all public school
students and accounted for 39 percent of students suspended from school, an
overrepresentation of about 23 percentage points”).

18.  See NOWICKI, supra note 2, at 71.

19.  See DANIEL LOSEN ET AL., CTR. C.R. REMEDIES, ARE WE CLOSING THE
DISCIPLINE GAP? 5 (February 2015),
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-
remedies/school-to-prison-folder/federal-reports/are-we-closing-the-school-
discipline-gap/AreWeClosingTheSchoolDisciplineGap FINAL221.pdf.



1002 The University of Memphis Law Review Vol. 50

2000s and 2010s, the disparity had increased to three-to-four times the
rate for black students as compared to White students.”® The increase
is not attributable to just particular regions of the country. Analysis of
data collected by the OCR for 20 large metropolitan areas during the
2009-10 school year shows that schools in Atlanta, Georgia; Houston,
Texas; St. Paul, Minnesota; and Chicago, Illinois, all suspended black
students at six or more times the rate as white students.?! Indeed, “of
the 2,204 high schools in the CRDC data from the 2009—10 school year
with at least 10 black and 10 white students, approximately 94%
suspended Black students at higher rates than White students.”*
Aggregate discipline rates paint only part of the picture.
Exclusionary discipline tends to be particularly concentrated among
students who are identified as needing special education and related
services.”” In the 2015-16 school year, approximately 12% of all
public-school students were identified as having disabilities under the

20.  See id.; see also OFF. C.R, U.S. DEP’T EDUC, 2013-2014 CIVIL RIGHTS
DATA COLLECTION: A FIRST Look 3 (Oct. 28, 2016),
https://www2.ed.gov/about/offices/list/ocr/docs/2013-14-first-look.pdf (reporting for
the 2013-2014 school year that “[b]lack K-12 students are 3.8 times as likely to
receive one or more out-of-school suspensions as white students”); OFf. C.R, U.S.
Der’T EDUC, 20152016 C1viL RIGHTS DATA COLLECTION: SCHOOL CLIMATE AND
SAFETY 13 (May 2019), https://www2.ed.gov/about/offices/list/ocr/docs/school-
climate-and-safety.pdf (detailing the rates of suspension for black students in the
2015-2016 school year).

21.  See DANIEL J. LOSEN & TiA ELENA MARTINEZ, CTR. C.R. REMEDIES, OUT
OF SCHOOL & OFF TRACK: THE OVERSUE OF SUSPENSIONS IN AMERICAN MIDDLE AND
HiGgH ScHOOLS (Apr. 8, 2013);
https://civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-
remedies/school-to-prison-folder/federal-reports/out-of-school-and-off-track-the-
overuse-of-suspensions-in-american-middle-and-high-schools/OutofSchool-

OffTrack UCLA_4-8.pdf (detailing the rates of suspension in Appendix C); see also
Web Tool: Suspension Data by State or School District, C.R. PROJECT,
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-
remedies/school-to-prison-folder/online-data-resources/web-tool-suspension-data-
by-state-or-school-district (allowing users to compare and analyze suspension rate
data).

22.  Girvan PSYCHOLOGY AND LAW, supra note 11, at 238.

23, See U.S. CoMMISSION ON C.R., BEYOND SUSPENSIONS: EXAMINING
SCHOOL DISCIPLINE POLICIES AND CONNECTIONS TO THE SCHOOL-TO-PRISON PIPELINE
FOR STUDENTS OF COLOR WITH DISABILITIES 161-62 (July 2019),
https://www.usccr.gov/pubs/2019/07-23-Beyond-Suspensions.pdf
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IDEA.** These children and youth experienced 26% of all out-of-
school suspensions and 24% of all expulsions in that school year.?* In
terms of the proportions of students in each category, in the 2011-12
school year, 13% of students with identified disabilities received at
least one out-of-school suspension compared to just 6% of students
without disabilities under the IDEA.?® Racial disproportionality in
discipline is no better among these students than in the overall
population. Approximately 9% of white students with disabilities
received at least one out-of-school suspension in the 2011-12 school
year compared to 23% of black students with disabilities.?” Both black
and white students with identified disabilities thus tend to experience
exclusionary discipline at approximately two or more times the rates of
peers in their racial group without disabilities.?®

B. Short- & Long-Term Impacts of Exclusionary Discipline

Equal educational opportunity is essential for participatory
systems of government to meaningfully function.” The ideal of equal
educational opportunity, however, has practical limits. In order to fulfil
their educational mission, schools must create and preserve safe and
orderly environments that are conducive to learning. Removing
particular students from the classroom through exclusionary discipline
policies and practices may be necessary and, in theory, could improve
overall educational outcomes.*® Where the need to preserve safe,
orderly learning environments is used to justify unnecessarily and

24.  See SCHOOL CLIMATE AND SAFETY, supra note 2, at 14.

25. Id. at 14, 16.

26.  See DATA SNAPSHOT: SCHOOL DISCIPLINE, supra note 2, at 3.

27.  Id at4.

28.  See U.S. CoMMISSION ON C.R., supra note 23, at 162.

29.  See generally JOHN DEWEY, DEMOCRACY AND EDUCATION: AN
INTRODUCTION TO THE PHILOSOPHY OF EDUCATION (1916); AMY GUTMANN,
DEMOCRATIC EDUCATION (1987); STEPHEN MACEDO, DIVERSITY AND DISTRUST:
CIviCc EDUCATION IN A MULTICULTURAL DEMOCRACY (2000); W. E. B. DU Bois, THE
SouLs OF BLACK FOLK (1903).

30.  See Goss v. Lopez, 419 U.S. 565, 582-83 (1975)( “[Flormalizing the
suspension process and escalating its formality and adversary nature may not only
make it too costly as a regular disciplinary tool but also destroy its effectiveness as
part of the teaching process.”).
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excessively punitive discipline systems, however, the resulting policies
and practices threaten equal educational opportunity.'

Research on use of exclusionary discipline suggests that
suspensions and expulsions are frequently overused, and, in many
instances, the educational costs, which tend to concentrate on black
students, exceed the benefits. In their reviews of research on the effects
of policies that mandate exclusionary discipline for certain behaviors,
the American Academy of Pediatrics and the American Psychological
Association each concluded that increased use of out-of-school
suspensions and expulsions tend not to improve schools’ educational
climates or academic achievement.”> More particularly, after
accounting for other risk factors, schools that use suspensions and
expulsions at higher rates tend to also have lower levels of student
academic achievement, a poorer school climate, and spend more time
on discipline than those schools with lower rates of exclusionary
discipline.*?

Unnecessary use of exclusionary discipline does not improve
school safety or educational outcomes, but it does increase the risk of
negative life outcomes for the students who experience disciplinary
exclusion.**  Longitudinal studies comparing adults with similar
demographic characteristics who engaged in similar behaviors as
students show that, when compared to those who were not suspended

31.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 235.

32.  See Lamont, supra note 4, at e1001-02; Am. Psychological Assoc. Zero
Tolerance Task Force, Are Zero Tolerance Policies Effective in the Schools? An
Evidentiary Review and Recommendations, 63 Am. Psychologist 852, 853—56 (2008);
see also Russell. J. Skiba et al., More than a Metaphor: The Contribution of
Exclusionary Discipline to a School-to-Prison Pipeline, 47 EQUITY & EXCELLENCE
Epuc. 546, 552-53 (2014).

33.  See Lamont, supra note 4, at €1002; Am. Psychological Assoc. Zero
Tolerance Task Force, supra note 3, at 853-56.

34.  See Richard O. Welsh & Shafiqua Little, Caste and Control in Schools: A
Systematic Review of the Pathways, Rates and Correlates of Exclusion Due to School
Discipline, CHILD. & YOUTH SERVICES REV. 94 315, 335 (2018); Lamont, supra note
4, at e1001-02; Am. Psychological Assoc. Zero Tolerance Task Force, supra note 3,
at 853-56; Russell. J. Skiba et al., supra note 32, at 551-55; SARAH E. REDFIELD &
JASON P. NANCE, THE AMERICAN BAR ASSOCIATION JOINT TASK FORCE ON
REVERSING THE SCHOOL-TO-PRISON PIPELINE PRELIMINARY REPORT 22-23 (2016),
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1765&context=facultypu
b.
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for their behaviors, those who were suspended had a significantly
greater risk of poor academic achievement, dropping out of school,
becoming the victim of a crime, committing a crime, and being
incarcerated as an adult.’® Similarly, analysis of data from a national
longitudinal study of youth found that, after controlling for a variety of
other factors, more than 15% of the racial disparity in arrests rates for
adults could be explained by racial disparities in experiences of those
adults with exclusionary discipline during their youth.*®

A major link between these negative life outcomes and
exclusionary discipline is missed educational opportunity.’’ Youth
who are suspended or expelled lose critical instructional time. A recent
analysis of school discipline outcomes in California schools found that
suspensions accounted for approximately 840,000 days—the
equivalent of about 2,300 calendar years—of missed instruction in the
2014-2015 school year alone.*® When broken down by race, this is an
average of 43 days of instruction per 100 black students compared to
just 11 days per 100 white students.** Not surprisingly, students who
experience exclusionary discipline are far more likely to have to repeat
a grade or to drop out of school than other similarly situated students.*’

35.  See Kerrin C. Wolf & Aaron Kupchik, School Suspensions and Adverse
Experiences in Adulthood, 34 JusT. Q. 407, 41011 (2017).

36. See J. C. Barnes & Ryan T. Motz, Reducing Racial Inequalities in
Adulthood Arrest By Reducing Inequalities in School Discipline: Evidence From the
School-To-Prison Pipeline, 54 DEVELOPMENTAL PSYCHOL. 2328, 2334 (2018); see
also Craig J. Forsyth et al, Examining the Relationship Between School
Suspensions/Expulsions and Felonies, 27 CRIM. JUST. STUDIES 149, 153-55 (2014);
Sean Nicholson-Crotty et al., Exploring the Impact of School Discipline on Racial
Disproportion in the Juvenile Justice System, 90 Soc. ScI. Q. 1003, 1014-16 (2009).

37.  See Richard O. Welsh & Shafiqua Little, Caste and Control in Schools: A
Systematic Review of the Pathways, Rates and Correlates of Exclusion Due to School
Discipline, CHILD. & YOUTH SERVICES REV. 94 315, 335-336 (2018).

38. DANIEL J. LOSEN & AMIR WHITAKER, CTR. C.R. REMEDIES, LOST
INSTRUCTION: THE DISPARATE IMPACT OF THE SCHOOL DISCIPLINE GAP IN CALIFORNIA
6 (Oct. 24, 2017), https://www.civilrightsproject.ucla.edu/resources/projects/center-
for-civil-rights-remedies/school-to-prison-folder/summary-reports/lost-instruction-
the-disparate-impact-of-the-school-discipline-gap-in-california/UCLA_Lost-
Instruction R7-102317.pdf.

39. W

40.  See FABELO ET AL., supra note 4, at 54—60; J. C. Barnes & Ryan T. Motz,
Reducing Racial Inequalities In Adulthood Arrest by Reducing Inequalities in School
Discipline: Evidence From the School-to-Prison Pipeline, 54 DEVELOPMENTAL
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And individuals who drop out of school have a much higher risk of
incarceration than those who complete their primary and secondary
education.*! Indeed, in 2010, approximately 13% of all white men and
35% of black men aged 20 to 39 in the United States who had not
completed high school were held in jail or prison.*?

Contributing Factors

Final decisions regarding whether to use exclusionary
discipline, like out-of-school suspensions or expulsions, are generally
made by school-level administrators (e.g., a vice principal), with, in
serious cases, an additional hearing at the district level.** As a process
matter, however, discipline decisions typically start with a student’s
behavior and a classroom teacher or staff member who identifies the
behavior as a violation of their own or their school’s expectations for
what is appropriate in that school.** If teachers or staff feel that they
cannot adequately address the violation on their own, or where a school
zero-tolerance policy requires, then they will then send the student to
an administrator for more formal discipline.*’

Researchers working to better understand the causes of racial
disproportionality in school discipline have focused their inquiry on
three primary categories of factors thought to influence the elements of
the disciplinary decision process: (1) student behaviors and structural
antecedents; (2) bias in teachers’ responses to student behaviors and
discipline decisions; and (3) school administrators’ discipline policies
and discipline decisions.*® As one would expect, among the strongest

PsycHoOL. 2328, 2329-30 (2018) see also Craig J. Forsyth et al., Examining the
Relationship Between School Suspensions/Expulsions and Felonies, 27 CRIM. JUST.
STUD. 149, 152 (2014).

41.  See Kerrin C. Wolf & Aaron Kupchik, School Suspensions and Adverse
Experiences in Adulthood, 34 JusT. Q. 407, 410-12 (2017).

42. COMMITTEE ON CAUSES AND CONSEQUENCES OF HIGH RATES OF
INCARCERATION, NATIONAL RESEARCH COUNCIL, THE GROWTH OF INCARCERATION IN
THE UNITED STATES: EXPLORING CAUSES AND CONSEQUENCES 58, 65-66 (2014).

43.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 239.

44, Erik J. Girvan, Kent McIntosh, & Maria Reina Santiago-Rosario,
Associations Between Community-Level Racial Biases, Office Discipline Referrals,
and Out-of-School Suspensions 6 (Working Paper 2020) (submitted for Peer Review).

45.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 239

46.  See id. at 240-41; Anne Gregory et al., The Achievement Gap and the
Discipline Gap: Two Sides Of The Same Coin?, 39 EDUC. RESEARCHER 59, 62-63
(2010); Richard O. Welsh & Shafiqua Little, The School Discipline Dilemma. A
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predictors of whether students are referred to the office, and ultimately
suspended or expelled, is the nature of their behavior.*’ Students who
engage in more serious violations of schools’ behavioral expectations
(e.g., possession or use of drugs, fighting) directly threaten their or
others’ health or safety, and are, therefore, far more likely to be
suspended or expelled than those whose behaviors may violate school
rules but do not threaten student safety (e.g., talking back to a teacher,
using a cell phone, sleeping in class).** Numerically, however, the
latter, less serious types of discipline incidents, often categorized as
defiance and disrespect, are far more common.*’

Given the strong association between student behavior and
discipline outcomes, an initial question is thus: do differences in
behaviors of students from different racial backgrounds explain racial
disparities in the rates of discipline outcomes? Studies attempting to
answer this question indicate that black students tend not to be removed
from the classroom at higher rates than white students for more serious
violations for which exclusionary discipline may be necessary.”® Black
students are, however, suspended or expelled at higher rates than white
students for more common, minor offenses.’! For example, one study
of over 50,000 high school students found no racial differences in rates

Comprehensive Review of Disparities and Alternative Approaches, 88 REV. EDUC.
RES. 752, 757-58 (2018) [hereinafter The School Discipline Dilemmal.

47.  See Russel J. Skiba et al., Parsing Disciplinary Disproportionality:
Contributions of Infraction, Student, and School Characteristics to Out-of-School
Suspension and Expulsion, 51 AM. EDUC. RES. J. 640, 644-46 (2014) [hereinafter
Parsing Disciplinary Disproportionality]; The School Discipline Dilemma, supra note
46, at 757-58.

48.  See Parsing Disciplinary Disproportionality, supra note 47, at 643.

49.  See id. at 643-44; Erik J. Girvan et al., The Relative Contribution of
Subjective Office Referrals to Racial Disproportionality in School Discipline, 32 SCH.
PsycHOL. Q. 392, 396 (2017) [hereinafter Relative Contribution]; Erik J. Girvan et
al.,, Tail, Tusk, and Trunk: What Different Metrics Reveal about Racial
Disproportionality in School Discipline, 54 EDUC. PSYCHOLOGIST 40, 48 (2019)

50.  See Russell J. Skiba et al., The Color of Discipline: Sources of Racial and
Gender Disproportionality in School Punishment, 34 URBAN REv. 317, 332-334
(2002); Francis L. Huang & Dewey G. Cornell, Student Attitudes and Behaviors as
Explanations for the Black-White Suspension Gap, 73 CHILD. & YOUTH SERVICES
REV. 298, 303-04 (2017).

51.  See Russell J. Skiba et al., The Color of Discipline: Sources of Racial and
Gender Disproportionality in School Punishment, 34 URBAN REv. 317, 332-334
(2002).
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of suspensions for fighting, weapons, tardiness, cheating, or cell-phone
use.> By comparison, white students were disciplined at higher rates
than black students for drug and alcohol use, while black students were
suspended more frequently for verbal violations, such as talking,
arguing, bad language, and making threats.”® Another study of over
900,000 students in Texas found that, as the students progressed
through middle and high school, black students were 23% less likely
than white students to have experienced discipline for the sort of
serious violations for which discipline was mandated.®* But black
students were 31% more likely than white students to have been
disciplined for more minor behaviors where discipline was at the
teachers’ or administrators’ discretion.>

Consistent with these studies, it is thus possible that a portion of
the different rates of discipline of black and white students stem from
actual differences in behaviors of students from different racial groups.
However, the violations for which black students are disciplined at
higher rates also tend to be those associated with more subjectively
defined expectations and thus are the ones that are more vulnerable to
the effects of racial biases.”® Accordingly, it is also possible that the
racial discipline disparities result from teachers and administrators
responding differently to similar behaviors enacted by students from
different racial groups.®’

52.  See Francis L. Huang & Dewey G. Cornell, Student Attitudes and
Behaviors as Explanations for the Black-White Suspension Gap, 73 CHILD. & YOUTH
SERVICES REV. 298, 303-04 (2017).

53.  Seeid. at 303.

54.  FABELOET AL., supra note 4, at 45.

55.  FABELO ET AL., supra note 4, at 45; see also Keith Smolkowski et al.,
Vulnerable Decision Points for Disproportionate Office Discipline Referrals:
Comparisons of Discipline for African American and White Elementary School
Students, 41 BEHAV. DISORDERS 178, 184 (2016) (examining conditions under which
there are larger racial discipline disparities for violations of subjectively defined as
compared to objectively defined behavioral expectations).

56.  Kent Mclntosh et al., Education not Incarceration: A Conceptual Model
Jfor Reducing Racial and Ethnic Disproportionality in School Discipline, 5 J. APPLIED
RES. ON CHILD. 4, 2-3 (2014); Keith Smolkowski et al., Vulnerable Decision Points
for Disproportionate Olffice Discipline Referrals: Comparisons of Discipline for
African American and White Elementary School Students, 41 BEHAV. DISORDERS
179-80 (2016); Relative Contribution, supra note 49, at 393-94.

57.  See Relative Contribution, supra note 49, at 393-94.
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With respect to the former possibility, some researchers posit
that discipline disparities reflect genuine racial differences in patterns
of student behavior attributable to factors like different experiences
with resource scarcity, different cultural norms regarding
communication, and differences in social identity stemming from
inequity.”® Black students, for example, tend to be exposed to risk
factors for increased difficulty complying with behavioral expectations
in schools at higher rates than white students, including having fewer
financial resources,” lower academic engagement,*® parents with less
formal education,®’ and more abuse and neglect.®> With respect to

58.  See Parsing Disciplinary Disproportionality, supra note 47, at 644—46; See
Brenda L. Townsend, The Disproportionate Discipline of African American Learners:
Reducing School Suspensions and Expulsions, 66 EXCEPTIONAL CHILD. 381, 382
(2000); Relative Contribution, supra note 49, at 392-93.

59.  See CARMEN DENAVAS-WALT & BERNADETTE D. PROCTOR, U.S. CENSUS
BUREAU, INCOME AND POVERTY IN THE UNITED STATES: 2014 12-14 (September
2015), https://census.gov/content/dam/Census/library/publications/2015/demo/p60-
252.pdf; PAUL TAYLOR ET AL., PEW RESEARCH CENTER, WEALTH GAP RISE TO
RECORD HIGHS BETWEEN WHITES, BLACKS, AND HISPANICS 1-2 (July 26, 2011),
http://assets.pewresearch.org/wp-content/uploads/sites/3/2011/07/SDT-Wealth-
Report 7-26-11 FINAL.pdf; David Wood, Effect of Child and Family Poverty on
Child Health in the United States, 112 PEDIATRICS 707, 707 (2003) (“Chronic poverty
is highly correlated with a confluence of the above factors, with the strongest factor
being race: 6% of white children who are poor were poor for 5 years compared with
29% of black children who were poor for 10 years or more.”).

60. See Melanie Sberna Hinojose, Black-White Differences in School
Suspension: Effect of Student Beliefs About Teachers, 28 SOC. SPECTRUM 175, 176,
183 (2008); CRISTOBAL DE BREY ET AL., INST. EDUC. SCI., STATUS AND TRENDS IN THE
EDUCATION OF RAciAL AND ETHNIC  GRoOuPs 68-78 (Feb. 2019),
https://nces.ed.gov/pubs2019/2019038.pdf (noting achievement gaps between racial
groups in reading comprehension and mathematics).

61. See LAUREN MUSU-GILLETTE ET AL., NAT’L CTR. EDUC. STATISTICS,
STATUS AND TRENDS IN THE EDUCATION OF RACIAL AND ETHNIC GROUPS 2016, v-vi
(Aug. 2016), https://nces.ed.gov/pubs2016/2016007.pdf.

62.  See ANDREA J. SEDLAK ET AL., U.S. DEP’T HEALTH & HUM. SERVICES,
FOURTH NATIONAL INCIDENCE STUDY OF CHILD ABUSE AND NEGLECT (NIS-4):
REPORT TO CONGRESS 9-10 (2010),
https://www.google.com/search?q=Fourth+national+incidence+study+of+child+abu
setand+neglect&rlz=1C1CHBF_enUS837US837&oq=Fourth+national+incidence+
study-+oft+child+abuse+and-+neglect&ags=chrome..69i57.370j0;j7 &sourceid=chrome
&ie=UTF-8; Brett Drake & Melissa Jonson-Reid, NIS Interpretations: Race and the



1010 The University of Memphis Law Review Vol. 50

culture, racial disparities in discipline for violations of verbal
expectations may reflect a tendency for black students to culturally
value and use more expressive, direct, active, or confrontational
communication styles than their predominantly white teachers.®
Finally, experiences with inequity itself may lead to behavioral
differences. Black students transitioning from primary to secondary
school become increasingly aware of structural and social disparities in
their interactions with their schools and thus, are more likely to
disengage from those institutions.** Similarly, black students, who
perceive little chance for success through educational systems they
experience as oppressive, may dismiss any efforts to succeed
academically as selling out their identity or “acting White.”®

Studies that take into account the contributions of the structural,
cultural, and behavioral factors to discipline outcomes, however,
indicate that any racial differences in these factors are, at most, only
part of the picture. Racial disparities in discipline are also likely caused
by the direct or indirect effects of teachers’ and administrators’ racial
biases.®® For example, as a result of common racial stereotypes,

National Incidence Studies of Child Abuse and Neglect, 33 CHILD & YOUTH SERVICES
REv. 16, 17-18 (2011).

63.  See Brenda L. Townsend, The Disproportionate Discipline of African
American Learners: Reducing School Suspensions and Expulsions, 66 EXCEPTIONAL
CHILD. 381, 383-84 (2000); Carla R. Monroe, Understanding the Discipline Gap
Through a Cultural Lens: Implications for the Education of African American
Students, 16 INTERCULTURAL EDuUC. 317, 318-22 (2005); see also Jason A. Okonofua
etal., A Vicious Cycle: A Social-Psychological Account of Extreme Racial Disparities
in School Discipline, 11 PERSP. ON PSYCHOL. ScI. 381, 382—83 (2016) (discussing the
threat of stereotyping and its potential consequences for educational outcomes).

64.  See Okonofua et al., supra note 63, at 383, 385-86; Michael Rocque &
Raymond Paternoster, Understanding the Antecedents of the “School-to-Jail” Link:
The Relationship Between Race and School Discipline, 101 J. CRiM. L. &
CRIMINOLOGY 633, 635-39 (2011). but see Francis L. Huang & Dewey G. Cornell,
Student Attitudes and Behaviors as Explanations for the Black-White Suspension Gap,
73 CHILD. & YOUTH SERVICES REV. 298, 305 (2017) (finding that racial disparities
persist after controlling statistically for student attitudes).

65.  Signithia Fordham & John U. Ogbu, Black Students’ School Success:
Coping With the “Burden of ‘Acting White,”” 18 URBAN REV. 176, 177 (1986); but
see Erin M. Horvat & Kristine S. Lewis, Reassessing the “Burden of ‘Acting White’”:
The Importance of Peer Groups in Managing Academic Success, 76 SOC. OF EDUC.
265, 266 (2003).

66.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 258.
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teachers may tend to anticipate more inappropriate behavior from black
students than white students,®’ view black students as older and more
culpable than similarly aged white students,®® or more quickly conclude
that black students are troublemakers.® Similarly, teachers may tend
to look for potential problem behaviors in black students that they may
miss in white students, interpreting these minor behaviors as less
manageable instructionally.”’ As a result, teachers may see potentially
disruptive behaviors by black students as more deserving of
exclusionary discipline.”"

Supporting these conclusions is evidence that students’ race has
a direct effect on discipline outcomes. After accounting for the
influence of other antecedent factors like poverty, multiple large-scale
studies consistently show that black students still tend to be 1.2 to 1.6
times as likely to be sent to the office and 1.5 to 2.0 times as likely to
be suspended or expelled as similarly situated white students.”
Further, even when the same teachers and students are involved, racial
disparities are higher for violations of subjectively defined behavior
expectations, which are more likely to be influenced by biases, than for
objectively defined ones,”® which are more robust to the effects of
racial stereotypes and attitudes.”* Consistent with these patterns, the
few studies of which I am aware that have examined the relationship
between implicit and explicit measures of racial biases and racial

67.  See Okonofua et al., supra note 63, at 383—-85; WALTER S. GILLIAM ET AL.,
YALE UNIv. CHILD STUDY CTR., DO EARLY EDUCATORS’ IMPLICIT BIASES
REGARDING SEX AND RACE RELATE TO BEHAVIOR EXPECTATIONS AND
RECOMMENDATIONS OF PRESCHOOL EXPULSIONS AND SUSPENSIONS? 3, 10-11 (2016).

68.  See Phillip A. Goff et al., The Essence of Innocence: Consequences of
Dehumanizing Black Children, 106 J. OF PERSONALITY & SOCIAL PSYCHOL. 526, 529—
30 (2014).

69.  SeelJason A. Okonofua & Jennifer L. Eberhardt, Two Strikes: Race and the
Disciplining of Young Students, 26 PSYCHOL. ScI. 617, 620-23 (2015).

70.  Seeid. at 618-20.

71.  Seeid. at 620-22.

72.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 252.

73.  See Relative Contribution, supra note 49, at 400—02.

74.  See Parsing Disciplinary Disproportionality, supra note 47, at 662—63;
Erik J. Girvan, Wise Restraints?.: Learning Legal Rules, Not Standards, Reduces the
Effects of Stereotypes in Legal Decision-Making, 22 PSYCHOL., PUB. POL’Y, & LAW
31, 38 (2016) (finding that effects of stereotypes are reduced when participants
learned to use objective decision-making criterion).
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disparities in school discipline have found statistically significant,
albeit modest, relationships between them.”” Racial biases likely
impact teachers’ perceptions of students’ behaviors as well as teachers’
decisions about how to respond to them, and thus also likely contribute
to the magnitude of racial disparities in school discipline.

Finally, racial differences in discipline outcomes may occur
more indirectly from a combination of these racial biases and school
administrators’ discipline philosophies and the corresponding
discipline policies and practices implemented at their schools.”
Students who attend schools in which the principal has a more punitive
and exclusionary orientation to discipline are approximately 1.4 times
more likely to be suspended and 2.3 time more likely to be expelled
than those who attend schools led by a principal with an educational
and preventative orientation.”” The difference in administrative
approach contributes to racial inequity, in part, because schools with
higher enrollments of black students are more likely to have principals
who favor punitive discipline.”® Indeed, even after accounting for the
direct effects of antecedent factors, the resulting differences in
students’ levels of academic engagement and behaviors, and other
relevant factors, schools with higher percentages of black students tend
to make more use of exclusionary discipline.” Accordingly, some of
the overall racial differences in exclusionary discipline is likely a
product of de facto racial segregation of schools coupled with

75.  Erik J. Girvan et al., Associations between Community-level Racial Biases,
Office Discipline Referrals, and Out-of-School Suspensions 14-17 (Working Paper
2020) (submitted for peer review);Gina Laura Gullo, Implicit Bias in School
Disciplinary Decisions 40-41 (Apr. 13,2017) (unpublished Ph.D. dissertation, Lehigh
University) (available at
https://preserve.lehigh.edu/cgi/viewcontent.cgi?article=3617&context=etd); ~Travis
Riddle & Stacey Sinclair, Racial Disparities in School-based Disciplinary Actions are
Associated with County-level Rates of Racial Bias, 116 PNAS 8255, 825658 (2019).

76.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 258-59.

77.  See Parsing Discipline Disproportionality, supra note 47, at 657.

78.  See Kelly Welch & Allison A. Payne, Racial Threat and Punitive School
Discipline, 57 SOCIAL PROBLEMS 25, 35 (2010).

79.  Id.; see also Michael Rocque & Raymond Paternoster, Understanding the
Antecedents of the “School-to-Jail” Link: The Relationship Between Race and School
Discipline, 101 J. CRiIM. LAW & CRIMINOLOGY 633, 655 (2011); John Paul Wright et
al., Prior Problem Behavior Accounts for the Racial Gap in School Suspensions, 42
J. CrIM. JUST. 257, 258-59 (2014).
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systematic differences in rates at which the schools that black and white
students attend use exclusionary discipline.®

C. Inadequacy of Anti-Discrimination Law

Teachers’ and administrators’ racial biases likely contribute to
racial discipline disparities. They are not, however, the only or even
primary cause of the disparities. Factors ranging from differences in
cultural norms of communication, rates of poverty, stress, academic
engagement, feelings of belonging for students from different racial
backgrounds, and the discipline philosophies of administrators in the
schools they attend also produce racial discipline disparities.?’
Effective elimination of racial disproportionality thus requires
addressing more than overtly discriminatory policies and practices.
Federal anti-discrimination law, however, focuses primarily on
elimination of only the direct effects of racial bias and discriminatory
discipline systems. As such, it lacks the scope necessary to require
schools to narrow the racial exclusionary discipline gap as much as
might otherwise be possible.

The focus and scope of inquiry under anti-discrimination law is
generally defined by one of two theories of prohibited behavior:
disparate treatment or disparate impact. Provisions that protect
against disparate treatment, such as the Equal Protection Clause of the

80.  See Kaitlin P. Anderson & Gary W. Ritter, Do School Discipline Policies
Treat Students Fairly? A Second Look at School Discipline Rate Disparities 3—7, 16—
19 (U. Ark. Dep’t Educ. Reform, EDRE Working Paper 2015-11, 2017),
http://www.uaedreform.org/downloads/2017/04/do-school-discipline-policies-treat-
students-fairly-a-second-look-at-school-discipline-rate-disparities.pdf; see also Jason
P. Nance, Surveillance and Security Practices in Schools, in OXFORD HANDBOOK OF
U.S. EpucAaTiON LAW (Kristine L. Bowman ed.) (forthcoming 2020).

81.  See supra Section I.C.
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Fourteenth Amendment®” and Title VI** and Title VII* of the Civil
Rights Act of 1964, make individuals or the organizations they
represent liable for purposefully discriminatory decisions.®> Such
decisions are those made in order to produce a different result for
individuals from one racial group than for individuals belonging to a
different racial group.¢

82.  See Washington v. Davis, 426 U.S. 229, 239 (1976); see also Vill. of
Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266, 270-71 (1977)
(finding that denial of a zoning variance for a racially integrated housing project in an
all-White Chicago suburb was constitutional because the plaintiffs could not show that
racial discrimination was “a motivating factor in the decision”).

83.  Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (2018) (“No
person in the United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.”).

84.  Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 (2018); see
also McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973); Int’l Bhd. of
Teamsters v. United States, 431 U.S. 324, 335 (1977); Price Waterhouse v. Hopkins,
490 U.S. 228, 250 (1989) (“In saying that gender played a motivating part in an
employment decision, we mean that, if we asked the employer at the moment of the
decision what its reasons were and if we received a truthful response, one of those
reasons would be that the applicant or employee was a woman.”); Ricci v. DeStefano,
557 U.S. 557, 577 (2009) (interpreting Title VII).

85.  Courts often refer to such discrimination as stemming from “racial
animus.” See, e.g., Furnco Constr. Corp. v. Waters, 438 U.S. 567, 580 (1978). “Racial
animus,” however, is not necessarily a prerequisite for liability and does not
necessarily accurately capture the types of motives that can lead to purposeful
discrimination. See generally Erik J. Girvan & Grace Deason, Social Science in Law:
A Psychological Case for Abandoning the “Discriminatory Motive” Under Title VII,
60 Clev. St. L. Rev. 1057 (2013). For a more comprehensive discussion of the nature
of this and other “discriminatory” motives, see /d.

86.  See McDonell Douglas Corp., 411 U.S. at 800 (“The language of Title VII
makes plain the purpose of Congress to assure equality of employment opportunities
and to eliminate those discriminatory practices and devices which have fostered
racially stratified job environments to the disadvantage of minority citizens.”).
Depending upon the particular domain, the protections of anti-discrimination law
extends to membership in other legally protected categories. Title VII, for example,
makes it illegal to take an adverse employment action based on an “individual’s race,
color, religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a)(1) (2018). Given the
focus of this article on racial disparities in school discipline, for simplicity in the
discussion of anti-discrimination law, this article refers only to race. In doing so, I am
mindful that race itself is a highly problematic construct subject to social construction,
negotiation, and manipulation. See Alfredo J. Artiles, Fourteenth Annual Brown
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In practice, purposefully discriminatory decisions tend to occur
either as a matter of policy or practice. For the former, racial
differences in outcomes are explicitly directed by a statute (e.g.,
racially segregating schools),®” contract (e.g., racially restrictive
covenants),*® or other guidelines being applied by the decision maker.
In the latter scenario, racial discrimination is inserted into the decision-
making process by individuals who enforce race-neutral provisions
differently for people belonging to different racial groups (e.g.,
enforcing certain health and safety regulations only against businesses
operated by Chinese immigrants,* stopping and frisking black men).”
Courts have held that an informal discipline policy of treating black
students more leniently than similarly situated white students
constitutes disparate treatment,”! as does selectively enforcing a race-
neutral drug policy to discipline a black student but not an equally
involved white student.” The duty to avoid purposefully
discriminatory decisions, however, does not require decision-makers to
work to avoid discriminatory outcomes.””  Disparate treatment
provisions do not, for example, prohibit policies or practices that
negligently, recklessly, or even knowingly produce racial disparities,
so long as the decision can be explained as part of an effort to achieve
a non-discriminatory goal.”*

Lecture in Education Research, Reenvisioning Equity Research: Disability
Identification Disparities as a Case in Point, 48 EDUC RESEARCHER. 325, 330-331
(2019) (“[Race] has transmogrified from a biological marker into a sociocultural
category, and more recently, biological categorizations of race are returning.”).

87.  See Brown v. Bd. of Educ. of Topeka, 347 U.S. 483, 487-88 (1954).

88.  See Shelley v. Kraemer, 334 U.S. 1, 4 (1948).

89.  See Yick Wo v. Hopkins, 118 U.S. 356, 373—74 (1886).

90. Floyd v. City of New York, 959 F. Supp. 2d 540, 557-59, 660—661
(S.D.N.Y. 2013)

91. Heyne v. Metro. Nashville Pub. Sch., 655 F.3d 556, 568-69 (6th Cir.
2011).

92.  See Stewart v. New Castle Sch. Dist., Civil Action No. 09-725, 2010 WL
1997414, at *4 (W.D. Pa. Apr. 13, 2010); see also Stewart v. New Castle Sch. Dist.,
Civil Action No. 09-725,2010 WL 1997412, at *1 (W.D. Pa. May 18, 2020) (adopting
the Magistrate Judge’s report and recommendation).

93.  See Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).

94.  See id. at 279-81 (knowing that a governmental action would produce a
discriminatory outcome did not violate the Equal Protection Clause so long as it was
done “in spite of” rather than “because of” that result); Hayden v. Paterson, 594 F.3d
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Disparate treatment claims are thus designed to root out
discrimination that can be shown through direct or circumstantial
evidence that someone purposefully treated people differently based on
their race.”” This is not always possible. As the Supreme Court has
observed, impermissible discrimination can also result from
“unconscious prejudices and disguised animus that escape easy
classification as disparate treatment.”® In these instances, anti-
discrimination laws allow plaintiffs to bring claims under a disparate
impact theory.”” To do so, they must show that a specific policy or
practice unjustifiably produced discriminatory effects.”® Typically,
racially disparate effects of a policy, such as use of a particular test for
selection, are shown through statistical analysis indicating an adverse
impact on members of a particular racial group.” Statistical disparities,
however, are not enough to raise the necessary inference of
discrimination.'® If the difference occurred by chance, resulted from

150, 163, 168 (2d Cir. 2010) (“Absent any adequately supported factual allegations as
to discriminatory intent behind the enactment of the 1894 constitutional provision, we
are compelled to find that the New York Constitution’s requirement that the legislature
pass felon disenfranchisement laws is based on the obvious, noninvidious purpose of
disenfranchising felons, not Blacks or Latinos.”)

95.  See Paterson, 594 F.3d at 162-64.

96.  Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities Project,
Inc., 135 S.Ct. 2507, 2512 (2015).

97.  See Id. (interpreting the Fair Housing Act, Title VIII of the Civil Rights
Act of 1968); Ricci v. DeStefano, 557 U.S. 557, 577-78 (2009) (interpreting Title
VII); 28 C.F.R. § 42.104(b)(2) (2012); 34 C.F.R. § 100.3(b)(2) (2019); Alexander v.
Sandoval, 532 U.S. 275, 279-281 (2001) (interpreting Title VI); Guardians Ass’n v.
Civil Serv. Comm’n, 463 U.S. 582, 590-93 (1983).

98.  See Ricci, 557 U.S. at 578; see also Robert Belton, Title VII at Forty: A
Brief Look at the Birth, Death, and Resurrection of the Disparate Impact Theory of
Discrimination, 22 HOFSTRA LAB. & Emp. L.J. 431, 434 (2005).

99. See RAMONA L. PAETZOLD & JASON R. BENT, THE STATISTICS OF
DISCRIMINATION: USING STATISTICAL EVIDENCE IN DISCRIMINATION CASES §1.10
(2019), Westlaw.

100.  See Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities
Project, Inc., 135 S. Ct. 2507, 2512 (2015). Compare Griggs v. Duke Power Co., 401
U.S. 424, 426, 431-32, (1971) (Policy of requiring high school completion or certain
level of performance on an intelligence test held to be disparate impact where the
requirements had no demonstrable relationship to successful workplace performance,
were adopted without meaningful study, disqualified Black applicants at a
substantially higher rate than White applicants, and were part of a selection procedure
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the effects of non-racial factors, or cannot be directly attributed to the
specific policy itself, then the policy is legally permissible and can be
retained.'!

There are no particular thresholds for what constitutes an
adverse impact. Courts tend, however, to give more weight to relatively
large or statistically significant discrepancies.'® For their part, federal
agencies charged with enforcing disparate impact provisions have
recognized a need to be able to efficiently identify policies and
practices producing adverse impacts and, thus, where further
investigation is needed. For example, as “a practical means of keeping
the attention of the enforcement agencies on serious discrepancies in
rates of hiring, promotion and other selection decisions,” the Equal
Employment Opportunity Commission (EEOC) has promulgated a
guideline threshold based on “impact ratios” (IRs).'” IRs are
computed as a comparison of the selection rate of members of the racial
group in question to those of the racial group with the highest selection

rate.'%

IR Proportion of target group selected

- Proportion of group with highest selection rate selected
Under the guideline, the EEOC considers an IR of less than
4/5ths (80%) as an indication of “a substantially different rate of
selection.”'® To illustrate the approach:

for jobs that formerly had been filled only by White employees as part of a long-
standing practice of giving preference to White applicants) with Wal-Mart Stores, Inc.
v. Dukes, 564 U.S. 338, 355-60 (2011) (sex disparities resulting from policy
prohibiting discrimination but allowing discretionary decisions not actionable without
evidence that decision-makers had and were impacted by a common bias).

101.  See Larry P. by Lucille P. v. Riles, 793 F.2d 969, 979-984 (9" Cir. 1984);
Ga. State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403, 141720
(11th Cir. 1985).

102.  See Elliot Ko, Note, Big Enough to Matter: Whether Statistical
Significance or Practical Significance Should be the Test for Title VII Disparate
Impact Claims, 101 MINN. L. REv. 869, 8§79-80 (2016); PAETZOLD & BENT, supra
note 99, at §5.6. For a more in-depth discussion of disparate impact thresholds, see
Ko, supra, at 874-88 and Kevin Tobia, Note, Disparate Statistics, 126 YALE L. J.
2382, 2397-2406 (2017).

103.  See 44 Fed. Reg. 11996, 11998 (Mar. 2, 1979).

104.  Seeid.

105. Id.



1018 The University of Memphis Law Review Vol. 50

[I]f the hiring rate for whites other than Hispanics is 60%, for
American Indians 45%, for Hispanics 48%, and for Blacks 51%, ... a
comparison should be made of the selection rate for each group with
that of the highest group (whites). These comparisons show the
following impact ratios: American Indians 45/60 or 75%; Hispanics
48/60 or 80%; and Blacks 51/60 or 85%. Applying the 4/5ths or 80%
rule of thumb, on the basis of the above information alone, adverse
impact is indicated for American Indians but not for Hispanics or
Blacks.'%

Along with the 4/5ths IR guideline, when making adverse
impact enforcement decisions, the EEOC also considers other
evidence, such as the size of the sample, whether the composition of
the applicant pool may be unusual, and the real-world impact of the
discrepancy.'"’

Even policies that directly cause a racially adverse impact may
be considered legally acceptable if they are based on a practical
necessity. Those acting on behalf of the government may, for example,
adopt or maintain policies and practices with racially discriminatory
effects if they can show that the underlying goals for the policies are
legitimate and there are no less discriminatory alternatives to the policy
available.'® Similarly, employers may defend against disparate impact
claims by showing that the policy or practice is grounded in a
“legitimate, job-related purpose”'® or “business necessity”''® and
where there are no other available policies that would serve that
interest without producing the disparate impact.''' In the context of
schools, courts have found that an analogous “educational necessity”

106. Id.

107.  See 29 C.F.R. § 1607.4 (2019).

108.  See Ricci v. DeStefano, 557 U.S. 557, 578 (2009) (interpreting Title VII).

109.  Ferrill v. Parker Grp., Inc., 168 F.3d 468, 474 (11th Cir. 1999).

110.  See Ricci, 557 U.S. at 578-79; see also Susan S. Grover, The Business
Necessity Defense in Disparate Impact Discrimination Cases, 30 GA. L. REv. 387,
395-99 (1996).

111.  See Dothard v. Rawlinson, 433 U.S. 321, 329 (1977).
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12 can justify disparate impacts if there are no less discriminatory
alternative policies that satisfy the same goal.''

With respect to school discipline, the United States Department
of Justice (DOJ) and DOE have the authority to investigate potential
violations of Title VL,''* which prohibits entities that receive federal
funds from having policies and practices with racially discriminatory
effects''® and, ultimately, to discontinue funding of recipients who
violate the regulations.''® Enforcement of these provisions involves a
multi-step approach that allows schools to justify the policy in question
and show that no feasible alternatives are available or, if necessary,
correct the policy.!"” The duty to avoid disparate impacts, however,
does not require them to look beyond the discipline policy itself or to
identify or address broader causes of these racial disparities.''®

III. THE PROBLEM-SOLVING APPROACH TO RACIAL DISPARITIES IN
DiIscIPLINE UNDER THE IDEA

Persistent racial disparities in school discipline pose a
substantial threat to achieving equal educational opportunity. Anti-
discrimination law can address some of the factors that produce racial
disparities in school discipline, such as the direct effects of racial
stereotypes on discipline policies or practices. The most promising

112.  See Ga. State Conference of Branches of NAACP v. Georgia, 775 F.2d
1403, 1417-18 (11th Cir. 1985); see also Elston v. Talladega Cty. Bd. of Educ., 997
F.2d 1394, 1412-13 (11th Cir. 1993); Larry P. By Lucille P. v. Riles, 793 F.2d 969,
982 (9th Cir. 1984).

113.  See Eliston, 997 F.2d at 1412.

114.  NOWICKI, supra note 2, at 10.

115.  See 42 U.S.C. § 2000d (2018); 28 C.F.R. § 42.104(b)(2) (2019); 34 C.F.R.
§ 100.3(b)(2) (2019); Alexander v. Sandoval, 532 U.S. 275, 279-82 (2001); United
States v. Maricopa, Cty. of, 151 F. Supp. 3d 998, 1011-12 (D. Ariz. 2015); U.S. DEP’T
OoF Just, TiTLE VI  LEGAL MANUAL at Sec. I (2001),
https://www.justice.gov/crt/fcs/Title-6-Manual.

116. 42 U.S.C. § 2000d-1 (2018); see also Maricopa Cty. of, 151 F. Supp. 3d at
1017; DEP’T OF JUST., supra note 115, at Sec. XI(C).

117.  See DEP’T OF JUST., supra note 115, at VIII(B), XI; 42 U.S.C. § 2000d-1
(2018) (“[N]o such action shall be taken until the department or agency concerned has
advised the appropriate person or persons of the failure to comply with the requirement
and has determined that compliance cannot be secured by voluntary means.”).

118.  See Girvan PSYCHOLOGY AND LAW, supra note 11, at 246-48.
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approaches for addressing racial disproportionality, however, move
beyond targeting the direct effect of overt race discrimination to
address issues like differences in communication styles, the strength
and quality of student-teacher relationships, and academic engagement.
Consistent with this, education researchers recommend a much broader
menu of potential intervention targets than those which create liability
under disparate treatment and disparate impact doctrine.''® To be sure,
some of the recommended targets directly involve discipline policies
(e.g., consistent discipline policies, positive support for compliance
with behavioral expectations, a continuum of consequences).'?’
Others, however, relate to instruction (e.g., explicit teaching of
behavioral expectations), the delivery of academic content (e.g.,
engaging, culturally responsive, and relevant instruction), or more
general social learning (e.g., social emotional learning, construction
and restoration of strong relationships).'*! Problem-solving models,
like those under the IDEA, are flexible enough to require states,
districts, and schools to consider the range of factors that contribute to
racial discipline disparities. As such, they offer a promising, flexible
alternative framework for anti-discrimination law that will enable it to
play a more constructive and comprehensive role in reducing those
disparities.

A. Problem-Solving Approaches

Problem-solving models are regularly used in applied fields
like education to help guide the diagnosis of and response to the
relevant issue. Specific models vary, but all generally consist of a

119.  See infra note 121 and accompanying text.

120.  See infra note 121 and accompanying text.

121.  See Kent Mclntosh et al., Education not Incarceration: A Conceptual
Model for Reducing Racial and Ethnic Disproportionality in School Discipline, 5 J.
APPLIED RES. ON CHILD. 4, 10-16 (2014); Kent Mcintosh et al., Recommendations for
Addressing Discipline  Disproportionality in  Education, POSITIVE BEHAV.
INTERVENTIONS & SUPPORTS (Aug. 7, 2014),
https://www.txbehaviorsupport.org/Assets/recommendations-for-addressing-
discipline-disprop.pdf; Claudia G. Vincent et al., School-wide Positive and
Restorative Discipline (SWPRD): Integrating School-wide Positive Behavior
Interventions and Supports and Restorative Discipline, in INEQUALITY IN SCHOOL
DiscIpLINE 115, 11620 (Russell J. Skiba, Kavitha Mediratta, & M. Karega Rausch
eds., 2016).
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flexible framework designed to organize the problem-solving process
into a cycle of discrete, focused steps or tasks. As shown in Figure 1,
the steps include:

Problem identification (What is the goal? How does the current
situation differ from that goal?),

Problem analysis (What is causing the gap?),

Intervention selection or design and implementation (What can
we do to address the causes? How will we do it? How will we
determine if it is successful?), and

Intervention evaluation (Did the intervention close the gap?
Why or why not?).!*

Figure 1. Steps in Problem-Solving Model

(A) Problem (B) Problem
Identification Analysis
(D) Intervention (C) Intervention
Evaluation selection/design

122, See Using Discipline Data Within SWPBIS to Identify and Address
Disproportionality: A Guide for School Teams, POSITIVE BEHAV. INTERVENTIONS &

SUPPORTS 3 (Sept. 2014), https://assets-global. website-
files.com/5d3725188825e071£1670246/5d71988c7d90db7045afd4cc pbis_dispropo
rtionality data guidebook.pdf; About Problem Solving/Rtl,

http://floridarti.usf.edu/resources/topic/overview_of rti/about ps_rti/index.html (last
visited Mar. 26, 2020); What is the Problem-solving Model, SOUTHWEST WEST CENT.
SERV. COOPERATIVE, https://www.swsc.org/page/728 (last visited Mar. 26, 2020).
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For complex issues, even the most well designed and targeted
interventions are unlikely to solve the problem for everyone.
Accordingly, problem-solving models are often used iteratively
according to what are described as multi-tiered systems of support
(MTSS).!%

Figure 2. Multi-Tiered Systems of Support
Ifer'3;’
Ingli'viduallzgd
+ Support .,
{3rd Iteration)-,

N S

.;"i'ier 2: Supplemental-.
Support .,
(2nd Iteration)

; Tier 1: Universal
K Intervention .,
(1st Iteration)

As illustrated in Figure 2, the tiers in MTSS correspond to the
scope of the problem being targeted and implementation of the
corresponding intervention.'”* The first iteration, Tier 1, of the
problem-solving model focuses on defining and understanding the
problem in the whole population of interest and then developing and
implementing a universal intervention for that population. Evaluation
of a Tier 1 intervention’s performance should show that it effectively

123.  See KENT MCINTOSH & STEVE GOODMAN, INTEGRATED MULTI-TIERED
SYSTEMS OF SUPPORT: BLENDING RTI AND PBIS 5 (2016); George Sugai & Robert H.
Horner.  Responsiveness-to-Intervention and School-Wide —Positive  Behavior
Supports: Integration of Multi-Tiered System Approaches, 17 EXCEPTIONALITY 223,
224-26 (2009).

124.  See MCINTOSH & GOODMAN, supra note 123, at 5.
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addressed the identified problem for the majority of the population.'*’
Universal interventions, however, are rarely effective for everyone.
Tier 2 thus focuses on the portion of the population that are not
achieving the specified goal, identifying factors that prevent them from
doing so, and implementing a supplemental intervention to address
those factors. '?° The supplemental supports from the second iteration
should close the gap further; however, as with the universal
intervention, these frequently do not completely solve the problem.
Tier 3 guides identification of the remaining barriers to achieving the
goal.'””  For individuals that did not respond to the universal and
supplemental supports, the barriers are likely unique, and thus further
interventions may have to be customized for each individual.'*®
Problem-solving approaches are used in conjunction with
MTSS to address a variety of instructional and behavioral issues in
schools. The Response-to-Intervention (RTI) approach for identifying
students with learning disabilities under the IDEA provides a classic
instructional example.'* In an RTI approach, the goal might be to have
all students reading at grade level by the end of third grade. Following
research into the best ways to engage in reading instruction, Tier 1
might result in introduction of a new reading curriculum for all
primary-school students. Evaluation of a research-based reading
curriculum might show that approximately 75% of students will
achieve the goal and read at grade level by the end of third grade."’
For the remaining 25%, Tier 1’s universal intervention is not effective.
Identification of additional barriers and implementation of

125.  Seeid. at7.

126.  See id. at 14-15.

127.  Seeid. at 14-15.

128.  Seeid. at 14-15.

129.  Ryan McGill et al.,, Critical Issues in Specific Learning Disability
Identification: What We Need to Know About the PSW Model, 39 LEARNING
DISABILITY Q. 159, 159 (2016); see also Loan Tran et al., 4 Meta-Analysis of the RTI
Literature for Children at Risk for Reading Disabilities, 44 J. LEARNING DISABILITIES
283, 283 (2011); Russell Gersten & Joseph A. Dimino, RTI (Response to
Intervention): Rethinking Special Education for Students with Reading Difficulties
(vet again), 41 READING RES. Q. 99, 100 (2006) (“The purpose of RTI is not only to
provide early intervention for students who are at risk for school failure but also to
develop more valid procedure for identifying students with reading disabilities.”).

130.  Charles A. Hughes & Douglas D. Dexter, Response to Intervention: A
Research-Based Summary, 50 THEORY INTO PRAC. 4, 6-7 (2011).
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supplemental reading instruction and progress monitoring in Tier 2 will
generally decrease the number of students who remain at risk of not
reading at grade level to between 5% and 10%."*! Under the RTI
approach, because these 5% to 10% of students have not responded to
either of the Tier 1 or Tier 2 interventions, they would be identified as
having a learning disability under the IDEA; thus, their school would
be required, as a Tier 3 intervention, to develop and implement an
Individualized Education Program for them.!?

Similarly, several intervention frameworks that are designed to
reduce the incidence of, or inequity in, exclusionary school discipline
also follow the MTSS problem-solving model. For example, Positive
Behavior Interventions and Supports (PBIS), a federally recommended
intervention that is used at some level in as many as 25,000 schools,'*
targets violations of behavioral expectations that occur because
students are unaware of or have inadequate incentives to comply with
them, as might be the case with cultural differences,

131.  See id. at 8; see also Jack M. Fletcher & Sharon Vaughn, Response to
Intervention: Preventing and Remediating Academic Difficulties, 3 CHILD DEV.
PERSP. 30, 32 (2009).

132, See Charles A. Hughes & Douglas D. Dexter, Response to Intervention: A
Research-Based Summary, 50 THEORY INTO PRAC. 4, 5,8 (2011); see also 34 C.F.R.
§ 300.8 (2019) (defining child with a disability); 34 C.F.R. § 300.306 (2019)
(determination of eligibility under the IDEA); 34 C.F.R. § 300.323 (2019) (stating
when [EPs must be in effect); 34 C.F.R. § 300.301 (2019) (detailing initial evaluations
under the IDEA).

133. KEN MCINTOSH ET AL., DO SCHOOLS IMPLEMENTING SWBPIS HAVE
DECREASED RACIAL AND ETHNIC DISPROPORTIONALITY IN SCHOOL DISCIPLINE,
POSITIVE BEHAV. INTERVENTIONS & SUPPORT 2 (Mar. 2018), https://assets-
global.website-
files.com/5d3725188825e071£1670246/5d7ac87¢3af0212¢7783631e_do%20schools
%20implementing%20swpbis%20have%20decreased%20racial%20and%20ethnic%
20disproportionality%20in%20school%20discipline-2.pdf; see also George Sugai &
Robert R. Horner, A Promising Approach for Expanding and Sustaining School-Wide
Positive Behavior Support, 35 SCH. PSYCHOL. REv. 245, 246 (2006) (describing
SWPBIS as “firmly rooted in an applied behavior analytic tradition and in a solid body
of research in which the focus is on the behavior of the individual and the contexts or
environments in which the individual’s behaviors are observed”); Sue Swenson &
Ruth E. Ryder, U.S. Dep’t of Educ, Dear Colleague Letter on Discipline of Children
with Disabilities 8, 16 (Aug. 1, 2016), https://www?2.ed.gov/policy/gen/guid/school-
discipline/files/dcl-on-pbis-in-ieps—08-01-2016.pdf (pointing to PBIS models as one
way of creating safe and supportive school climates).
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disenfranchisement, or, in more extreme cases, neglect.** To address
these barriers, in Tier 1, the PBIS framework emphasizes explicitly
defining and proactively teaching behavioral expectations to all
students.>> It also promotes increased use of informal or formal
rewards for students who exhibit expected behaviors and a continuum
of consequences and additional instruction and support for those who
do not.*® Evaluations of PBIS indicate that, when implemented
according to guidelines, it reduces incidents of violations of behavioral
expectations and rates of suspensions and expulsions by 20% to
40%."37 Further, there is evidence that PBIS is particularly effective at
reducing discipline incidents for students who have the highest risk for
violations of behavioral expectations.'*®

134.  See supra notes 58—65 and accompanying text.

135.  See, e.g., Sugai & Horner, supra note 123, at 247; cf. Daniel H. Tingstrom,
The Good Behavior Game: 1969-2002, 30 BEHAV. MODIFICATION 225, 226-27
(2006).

136.  See Robert H. Horner et al., Examining the Evidence Base for School-Wide
Positive Behavior Support, 42 FOCUS ON EXCEPTIONAL CHILD. 1, 4-6 (2010).

137.  See Bryce Ward & Russell Gersten, A Randomized Evaluation of the Safe
and Civil Schools Model for Positive Behavioral Interventions and Supports at
Elementary Schools in a Large Urban School District, 42 SCH. PSYCHOL. REvV. 317,
329-30 (2013) (“On average, the first year of training reduced the incidence rate for
suspensions by 17% and the incidence rate for the suspended days by 22%; the second
year of SCS training reduced the incidence rate for suspensions by 23% and the
incidence rate for the number of days suspended fell by 26%.”.); see also Keith
Smolkowski et al., Scale-up of Safe & Civil Schools’ Model for School-Wide Positive
Behavioral Interventions and Supports, 53 PSCYHOL ScCH. 339, 353 (2016) (“Placed in
the context of incident rate ratios derived from Poisson regressions, the odds that a
student would have been suspended were essentially flat (increasing by less than 4%
per year in Cohorts 2 and 4) before SCS Foundations training, but the odds declined
by a statistically significant 17% per year after training (coefficient = 0.168, p =
.002).”); J. Ron Nelson, Designing Schools to Meet the Needs of Students who Exhibit
Disruptive Behavior, 4 J. EMOTIONAL & BEHAV. DISORDERS 147, 155 (1996) (“There
were clear decreases in the disciplinary actions of the experimental schools following
the implementation of the project. For example, the number of suspensions decreased
over 40% during the course of the project. In contrast, the number of disciplinary
actions in the comparison schools increased.”); Catherine P. Bradshaw et al.,
Examining the Effects of Schoolwide Positive Behavioral Interventions and Supports
on Student Outcomes: Results from a Randomized Controlled Effectiveness Trial in
Elementary Schools, 12 J. POSITIVE BEHAV. INTERVENTIONS 133, 13941, 145 (2010).

138.  See Catherine P. Bradshaw et al., Examining Variation in the Impact of
School-Wide Positive Behavioral Interventions and Supports: Findings From a
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A second framework for achieving the goal of safe, orderly, and
equitable learning environments, social-emotional learning, is not
necessarily as closely associated with core discipline policies and
practices as PBIS. Rather, social-emotional learning is based on a
constellation of theories showing that disruptive, violent, and anti-
social behavior is often related to students’ lack of awareness and
ability to manage themselves and their social relationships.'* To target

Randomized Controlled Effectiveness Trial, 107 J. EDUC. PSYCHOL. 546, 551-52, 54
(2015); Catherine P. Bradshaw et al., Examining the Effects of Schoolwide Positive
Behavioral Interventions and Supports on Student Outcomes: Results from a
Randomized Controlled Effectiveness Trial in Elementary Schools, 12 J. POSITIVE
BEHAV. INTERVENTIONS 133, 145 (2010). That said, some research shows that,
notwithstanding overall reductions in exclusionary discipline from PBIS, the Tier 1
framework does not reliably close the racial gap in exclusionary discipline. See
Claudia G. Vincent et al., School-wide Positive and Restorative Discipline (SWPRD):
Integrating School-wide Positive Behavior Interventions and Supports and
Restorative Discipline, in INEQUALITY IN SCHOOL DISCIPLINE 115, 117 (Russell J.
Skiba, Kavitha Mediratta, & M. Karega Rausch eds., 2016); Claudia G. Vincent &
Tary J. Tobin, The Relationship Between Implementation of School-Wide Positive
Behavioral Support (SWPBS) and Disciplinary Exclusion of Students From Various
Ethnic Backgrounds With and Without Disabilities, 19 J. EMOTIONAL & BEHAV.
DISORDERS 217, 226 (2011). Consistent with the iterative nature of use of the
problem-solving model within a MTSS, these evaluations have led researchers to
identify additional barriers to racial equity in discipline and target them with more
specific variations of PBIS that include culturally responsive instruction or restorative
practices. See Rosemarie Allen & Elizabeth A. Steed, Culturally Responsive Pyramid
Model Practices: Program-wide Positive Behavior Support for Young Children, 36
Torics EARLY CHILDHOOD SPECIAL EDpuc. 165, 168 (2016); Sara Greflund et al.,
Examining Disproportionality in School Discipline for Aboriginal Students in Schools
Implementing PBIS, 29 CANADIAN J. SCH. PSycHOL. 213, 216 (2014); Ashely D.
Johnson et al., Culturally Responsive School-Wide Positive Behavior Interventions
and Supports: A Practical Approach to Addressing Disciplinary Disproportionality
with African-American students, 13 MULTICULTURAL LEARNING & TEACHING 10-16
(online ahead of print)(2017); Milaney Leverson et al., PBIS Cultural Responsiveness
Field Guide: Resources for Trainers and Coaches, POSITIVE BEHAV. INTERVENTIONS
& SUPPORTS 2-3 (May 2019), https://assets-global. website-
files.com/5d3725188825e071£1670246/5d70468ef10ca28bb416e7b0_pbis%20cultur
al%20responsiveness%20field%20guide.pdf; Claudia G. Vincent et al., Toward a
Conceptual Integration of Cultural Responsiveness and Schoolwide Positive Behavior
Support, 13 J. POSITIVE BEHAV. INTERVENTIONS 219, 220-23 (2011).

139.  See Joseph A. Durlak et al., The Impact of Enhancing Students’ Social and
Emotional Learning: A Meta-Analysis of School-Based Universal Interventions, 82
Chi.d Dev. 405, 406-07 (2011); David Osher et al., How Can We Improve School
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these barriers, in addition to academic instruction, schools can
explicitly teach students generalizable ways to better regulate their
emotions and behavioral responses and to develop positive
relationships with their peers and teachers.'*® As with PBIS, there is a
substantial body of evidence that social-emotional learning approaches,
when implemented well, can reduce overall student violations of
behavioral expectations.'*!

1. The IDEA’s Problem-Solving Approach to Discipline Disparities.

How might federal anti-discrimination law be restructured as a
problem-solving approach with the potential to more effectively
address the range of causes racial disparities in school discipline?
While focused primarily on equal educational opportunities for
students with identified disabilities, the IDEA provides an example on
how to address racial disparities in discipline in at least two ways. First,
the most basic way the IDEA could inform expansion of anti-
discrimination law is that it can serve as a template for what to do
statutorily to require use of a problem-solving approach for reducing

Discipline, 39 EDUC. RESEARCHER 48, 51-52 (2010); Rebecca D. Taylor et al.,
Promoting Positive Youth Development Through School-Based Social and Emotional
Learning Interventions: A Meta-Analysis of Follow Up Effects, 88 Child. Dev. 1156,
1157 (2017).

140.  See Osher et al., supra note 139, at 51.

141.  See Durlak et al., supra note 139, at 412—13, 417; see also Hanke
Korpershoek et al.,, 4 Meta-Analysis of the Effects of Classroom Management
Strategies and Classroom Management Programs on Students’ Academic,
Behavioral, Emotional, and Motivational Outcomes, 86 REV. OF EDUC. RES. 643,
668—-69 (2016) (finding that several different methods of classroom management
styles have beneficial effects but those that focused on “the social-emotional
development of the students were somewhat more effective than interventions without
this component”). Also, like PBIS, research into the effectiveness of social-emotional
learning interventions suggests that it is not always effective for all students in all
contexts, such as black students in certain high-risk urban settings. See Scott L. Graves
et al., Examining the Effectiveness of a Culturally Adapted Social-Emotional
Intervention for African American Males in an Urban Setting, 32 SCH. PSYCHOL. Q.
62, 71(2017). Thus, the universal implementation of the approach may not be
effective at addressing racial disparities in every context, and further iterative
deployment of supplemental supports needed for certain schools. See Anne Gregory
& Edward Fergus, Social and Emotional Learning and Equity in School Discipline,
27 FUTURE CHILD. 117, 128-30 (2017).
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racial disparities. The second way that the IDEA can inform movement
to a problem-solving approach, discussed in part B below, is through
experience navigating some of the legal, practical, and methodological
challenges of actually requiring use of a problem-solving approach,
particularly with respect to problem identification.

The IDEA and its predecessor, the education for All
Handicapped Children Act of 1975, were created with a goal of
advancing equal educational opportunities and functional educational
outcomes for students with disabilities:'*?

Improving educational results for children with disabilities is an
essential element of our national policy of ensuring equality of
opportunity, full participation, independent living, and economic self-
sufficiency for individuals with disabilities.'*

To help achieve this goal, Part B of the IDEA provides federal
funding to states with policies and practices that provide free education
to children with disabilities.'** As a condition of receipt of this funding,
states are required to collaborate with the DOE to quantitatively assess
whether local educational agencies (LEAs) within each state are
complying with the primary goals of the statue.'* This requirement
includes collecting and reporting to the DOE data regarding
participation by students with disabilities, disaggregated by race, who
are receiving several categories of educational services, as well as those
who were subject to exclusionary school discipline.'*® Compliance

142.  For an excellent discussion of the broader goals and history of the IDEA in
the context of civil rights see Natasha M. Strassfeld, The Future of IDEA: Monitoring
Disproportionate Representation of Minority Students in Special Education and
Intentional Discrimination Claims, 67 CASE WESTERN RES. L. REv. 1121 (2017).

143. 20 U.S.C. § 1400 (2018).

144.  See 20 U.S.C. § 1412 (2018).

145.  See 20 U.S.C. § 1416(a)-(b) (2018). LEAs are the governmental
subdivisions within a state charged with administrative control over or direction of
primary and secondary schools. 34 C.F.R § 300.28(a) (2019). For public schools,
LEAs are usually local school boards, the jurisdiction of which often corresponds to
the boundaries of school districts. See OR. DEP’T OF EDUC, OREGON DEPARTMENT OF

EDUCATION’S FEDERAL FUND GUIDE 60 (August 2017),
https://www.oregon.gov/ode/schools-and-
districts/grants/ESEA/Documents/ESSA%200regon%20Guide.pdf; Local

Educational Agency Accountability Report Card, CAL. DEP’T OF EDUC,
https://www2.cde.ca.gov/larc/ (last visited Mar. 28,2020).
146. 20 U.S.C. § 1418(a)(1)(A) & (a)(1)(D).
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assessments under the IDEA are structured to be constructive rather
than punitive, with the ultimate emphasis on identifying where
additional attention and support is needed in order to improve
educational results for students with disabilities.'*’

In addition to the general goals and the associated compliance-
monitoring process, the IDEA establishes the process through which
states and the federal government work to reduce or eliminate racially
disproportionate outcomes. To do so, unlike typical sources of anti-
discrimination law, the IDEA does not itself explicitly prohibit
decisions made “because of” a student’s race or create liability for
doing s0.'"*® Rather, consistent with the problem-solving model, the
first step of the process is problem identification.'* In this step, the
IDEA requires states receiving funding under Part B and the federal
government to gather information necessary to identify LEAs that have
problematic racial disparities.'”® In particular, states and the federal
government must

provide for the collection and examination of data to
determine if significant disproportionality based on race
and ethnicity is occurring in the State and the [LEAs] of
the State with respect to... the incidence, duration, and
type of disciplinary actions, including suspensions and
expulsions.'*!

If a LEA has significant racial disproportionality, the state or
federal government proceeds with a two-pronged problem analysis and

147. 20 U.S.C. § 1416(d)—(e).

148.  See, e.g., Title VII, 42 U.S.C. § 2000e-2(a)(1)—~(2) (2018) (“It shall be an
unlawful employment practice for an employer— (1) to fail or refuse to hire or to
discharge any individual, or otherwise to discriminate against any individual with
respect to his compensation, terms, conditions, or privileges of employment, because
of such individual’s race, color, religion, sex, or national origin; or (2)to limit,
segregate, or classify his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee, because of such individual’s
race, color, religion, sex, or national origin.”) (emphasis added).

149.  See Lindsey Herzik, A Better IDEA: Implementing a Nationwide Definition
for Significant Disproportionality to Combat Overrepresentation of Minority Students
in Special Education, 52 SAN DIEGO L. REV. 951, 960-62, 6365 (2015).

150.  See 20 U.S.C. § 1418(d)(1)

151.  Id. (emphasis added).
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intervention process.'**> The first prong of the analysis is a requirement
to review relevant policies, procedures, and practices to ensure that
they are not causing the disparities and, if necessary, revision of them
to bring them into compliance with the goals of the IDEA."> The
second prong requires identification of other factors that contribute to
the significant disproportionality.'> The factors contemplated for
consideration under the second prong are broadly defined and intended

to be “comprehensive,”'* including:

[A] lack of access to scientifically based instruction;
economic, cultural, or linguistic barriers to appropriate
identification or placement in particular educational
settings; inappropriate use of disciplinary removals; lack
of access to appropriate diagnostic screenings;
differences in academic achievement levels; and policies,
practices, or procedures that contribute to the significant
disproportionality.'

Factors found to contribute to the significant disproportionality
must then be addressed with provision of “comprehensive coordinated
early intervening services.”'”’ Such intervention services are also
broadly defined and may include “professional development” for
teachers and “educational and behavioral evaluations, services, and
supports” for any students, whether or not they have been identified as
having a learning disability, “who need additional academic and

152. 34 C.F.R. § 300.646(c)—(d)

153.  §306.646(c).

154.  See §306.646(d).

155. DepP’T oF Ebuc, FACT SHEET: EQuITY IN IDEA (Dec. 12, 2016),
https://www.ed.gov/news/press-releases/fact-sheet-equity-idea; see also §306.646(f)
(“Nothing in this section authorizes a State or an LEA to develop or implement
policies, practices, or procedures that result in actions that violate the requirements of
this part, including requirements related to child find and ensuring that a free
appropriate public education is available to all eligible children with disabilities.”);
OFF. SPECIAL EDpuC. PROGRAMS, U.S. DEP’T EDUC, IDEA PART B REGULATIONS
SIGNIFICANT DISPROPORTIONALITY (EQUITY IN IDEA) 81 FR 92376 (DECEMBER 19,
2016): ESSENTIAL  QUESTIONS AND ANSWERS 19-24 (Mar. 2017),
https://sites.ed.gov/idea/files/significant-disproportionality-qa-03-08-17.pdf.

156.  §306.646(d)(1)(ii).

157. 20 U.S.C. § 1418(d)(2)(B); 34 C.F.R. § 300.646(d).
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behavioral support to succeed.”'*® Finally, the IDEA provides that the
federal government will provide technical assistance to states and
LEAs throughout this process and that a portion of the federal funding
to the LEA under the IDEA be redirected to fund the evaluation and
provision of these remedial services.'*

B. Challenges with Problem-Identification

While the provisions of the IDEA illustrate a problem-solving
approach to addressing racial discrimination and supporting equal
educational opportunity, the approach under the IDEA is not perfect.
One of the more persistent issues associated with the IDEA’s approach
is determining how to identify which LEAs have a sufficiently serious
problem with racial disparities in discipline that further evaluation and
intervention under the statue is necessary. From a methodological,
normative, and practical perspective, how should racial
disproportionality be measured? At what level of severity should racial
disparities be considered sufficiently problematic to trigger a legally
mandated problem-solving intervention?'®® The answers are not
necessarily straightforward'®' and, as with many technical domains,
there are devils in the details that few take the time to understand'®?

158. 34 C.F.R. § 300.646(d)(1).

159. 42 U.S.C. § 1416(e)(1); 42 U.S.C. § 1418(2)(B).

160.  See, e.g., Wendy Cavendish et al., Tracking Inequality: Does Policy
Legitimize the Racialization of Disability?, 14 MULTIPLE VOICES FOR ETHNICALLY
DIVERSE EXCEPTIONAL LEARNERS 1, 14 (2015).

161.  See, e.g., Natasha M. Strassfeld, The Future of IDEA: Monitoring
Disproportionate Representation of Minority Students in Special Education and
Intentional Discrimination Claims, 67 CASE WESTERN RES. L. REv. 1121, 1125-27
(2017). For discussion of a similar issue in the context of assessing disparate impact
see Elliot Ko, Big Enough to Matter: Whether Statistical Significance or Practical
Significance Should be the Test for Title VII Disparate Impact Claims, 101 MINN. L.
REv. 869, 875-87 (2016) and Kevin Tobia, Disparate Statistics, 126 YALE L.J.2382,
2397-2412 (2017).

162.  As discussed in more detail in Section II.B.2, infra, seemingly technical
decisions regarding selection of methods of assessing significant disproportionality
can conceal policy decisions that impact whether racial disparities are ever detected
or addresses.
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“Significant disproportionality” is not defined under the
IDEA.'® Even if it were, methodological details in assessing racial
disparities can have substantial impacts on the understanding of the key
elements of the problem, the number and identity of LEAs identified as
needing intervention, selection and evaluation of potential
interventions, and, ultimately, the effectiveness of the legal policy
framework itself.!®* More particularly, from 2004, when the process
for identification and responding to significant disproportionality in
discipline was added to the IDEA, until 2016, the regulations
promulgated under the revised IDEA gave states the discretion to
define the conditions under which review of discipline policies would
be triggered.'®® In practice, this required each state to select a measure
to assess racial disparities among students with disabilities, establish
minimum requirements for use of that measure, and set a threshold for
significance.'®  Numerous methods existed to make these
determinations.'®” Thus, it is not surprising that states ultimately
adopted several different approaches for assessing which LEAs had
significant disproportionality.'®®

163.  See Herzik, supra note 149, at 960.

164.  See id. at 961-62.

165. See Natasha M. Strassfeld, Education Federalism and Minority
Disproportionate  Representation Monitoring: Examining IDEA Provisions,
Regulations, and Judicial Trends, 30 J. DISABILITY POL’Y STUD. 138, 140-41(2019).

166.  See Id. at 141.

167.  Erik J. Girvan et al., Tail, Tusk, and Trunk: What Different Metrics Reveal
about Racial Disproportionality in School Discipline, 54 EDUC. PSYCHOLOGIST 40,
41(2019); see also Julie M. Bollmer et al., Methods for Assessing Racial/Ethnic
Disproportionality in  Special Education: A Technical Assistance Guide
(Revised), IDEA DATA CTR. 2 (May 2014),
https://ideadata.org/sites/default/files/media/documents/2017-
09/idc_ta_guide for 508-010716.pdf.

168. See GEORGE A. ScorTt, U.S. GOV’'T ACCOUNTABILITY OFFICE,
INDIVIDUALS WITH DISABILITIES ACT: STANDARDS NEEDED TO IMPROVE
IDENTIFICATION OF RACIAL AND ETHNIC OVERREPRESENTATION IN SPECIAL
EDUCATION 1015 (Feb. 2013), https://www.gao.gov/assets/660/652437.pdf; Bollmer
et al., supra note 167, at 2; Cavendish et al., supra note 160, at 4; OFFICE SPECIAL
Ebpuc. PROGRAMS, IDEA PART B MAINTENANCE OF EFFORT (MOE) REDUCTION AND
COORDINATE EARLY INTERVENING SERVICES (CEIS) FOR FEDERAL FISCAL YEAR2013/
ScHOOL YEAR2013-2014: OSEP DATA DOCUMENTATION, 20-36 (Sept. 2016),
https://www2.ed.gov/programs/osepidea/618-data/collection-documentation/data-
documentation-files/part-b/ceis-and-moe/idea-partb-moe-ceis-2013-14.pdf; Joy
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1. Risk-Based Measures of Discipline Disparities

The most common approaches to measuring racial disparities in
discipline are based on risks. Discipline risks (R) are calculated as the
proportion of students from a racial group (e.g., black students) who
have experienced the type of exclusionary discipline of interest, such

as a suspension or expulsion (see Equation 1).'%
R= # of Target Students Receiving Discipline,l)
Total # of Target Students \

For example, take an LEA in which 200 black students were
enrolled.!” If 40 of them received at least one out-of-school suspension
(OSS) in a school year, then the OSS risk for black students in that LEA
for that year would be .20, indicating that 20% of the students had at
least one OSS. If the same LEA had 1,000 white students enrolled and
100 of these students received at least one OSS, then the OSS risk for
white students would be .10, as 10% of those students had at least one
OSS.

The most basic approach selected by states for determining
significant disproportionality directly compared the risk of discipline
for students in each racial group to a threshold set by the state.'”!
Because a discipline risk is not itself comparative and, thus, is not
actually a measure of disparities, the thresholds selected by states using
this approach were necessarily set relative to the overall risks in the
LEAs in the state. For example, in Texas, an LEA’s discipline risk for
a group of students had to exceed the 95th percentile of risks for 2
consecutive years to be considered to have significant
disproportionality.'” Applying this approach, the risk of discipline for
students from a particular racial group would have to be higher than the
risk in 95% of all the LEAs in that state (or, equivalently, in the highest

MARKOWITS, STATE CRITERIA FOR DETERMINING DISPROPORTIONALITY. QUICK TURN
AROUND (QTA) 4-8 (Feb. 2002), https:/files.eric.ed.gov/fulltext/ED462810.pdf.

169.  See Bollmer et al., supra note 167, at 11-12. Risks are sometimes
multiplied by 100 to place them on the same scale as percentages. /d. at 11-12.

170.  The IDEA focuses on students with disabilities. Because this article uses
the IDEAs approach as an example that might be generalized through anti-
discrimination law to all students, for simplicity, the examples and discussion will
refer to disparities among all students.

171.  See SCOTT, supra note 168, at 14.

172.  See id. at 39.
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5% of LEAs) for two years to be considered significantly
disproportionate.

A second approach selected by states for assessing significant
disproportionality compared the risks of discipline for students from
one racial group to that of all other students by calculation the
difference between the two risks.!”® More particularly, the discipline
risk difference (RD) is the discipline risk for a target group (e.g., black
students) minus the discipline risk for a comparison group, usually all

other students (see Equation 2).!7
RD = (# of Target Students Receiving Discipline) _

Total # of Target Students
(# of Comparison Students Receiving Discipline)

Total # of Comparison Students

Risk differences are relatively easy to compare between
different populations and, because they are on the same scale as risks
themselves, easy to interpret as absolute differences in risk: values of 0
indicate no difference in risks of discipline between the two groups.'”
Values greater than 0 indicate the amount higher a risk is for the target
group than the risk for the reference group.'’”® Values less than 0
indicate the amount lower a risk is for the target group.!”” In the
example above, black students had an OSS risk of .20 and white
students .10. Assuming that the LEA did not have students from other
racial groups, the LEA would have a black/non-black OSS risk
difference of .10. This means that black students in the LEA had a .10
higher risk of receiving at least one OSS than non-black students.

The few states using risk differences to assess significant
disproportionality adopted either fixed or relative values for their
significance thresholds. In Mississippi, for example, LEAs were found
to have significant disproportionality if the percentage of students in a
target group receiving a suspension or expulsion in the LEA exceeded
the percent of other students by 5% in a given year.'” Similarly, in
California, LEAs were found to have significant disproportionality if

173.  See Bollmer et al., supra note 167, at 50-51; OFFICE SPECIAL EDUC.
PROGRAMS, supra note 168, at 29, 34.
174.  See Bollmer et al., supra note 167, at 50-51.

175.  Id. at 52
176.  Id.
177.  Id.

178.  See SCOTT, supranote 168, at 37; OFFICE SPECIAL EDUC. PROGRAMS, supra
note 168, at 27-28.
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the risk of discipline for a group exceeded the state rate plus 2% in the
current year and two of the three preceding years.'” By comparison,
in Louisiana, the proportion of students who experienced discipline in
an LEA needed to exceed 1.5 times the state average in a given year
for the LEA to have significant disproportionality.'®’

The third, and by far the most common, approach selected by
states to determine racial disproportionality compared the risks of
discipline for students from one racial group to that of all other students
using a ratio.'®! The discipline risk ratio (RR) is calculated by dividing
the discipline risk for the target group (e.g., black students) by the
discipline risk for the comparison group (e.g., non-black students; see
Equation 3).'8

#of Target Students Receiving Discipline
( Total # of Target Students ) 3
# of Comparison Students Receiving Discipline ( )
( Total # of Comparison Students )

RR =

Risk ratios are popular, in part, because they are relatively easy
to compare between different populations and because their
interpretation is perhaps most consistent with intuitive understandings
of equitable treatment. Risk ratio values of 1 indicate no difference in
risks of discipline between the two groups.'®> Values greater than 1
indicate the number of times higher a risk is for the target group.'
Values less than 1 indicate the number of times lower a risk is for the
target group than the risk for the reference group.'®> Using the example
LEA above, black students had an OSS risk of .20 and white students
had an OSS risk of .10. Assuming that the LEA did not have students
from other racial groups, the LEA would have a black-other student
OSS risk ratio of 2. This indicates that black students in the LEA had
twice the risk of receiving at least one OSS than non-black students.
Equivalently, black students in these LEAs received OSSs at twice the

179.  See SCOTT, supra note 168, at 36.

180.  Id. at37.

181.  See ScOTT, supra note 168, at 36—40 (detailing that 8 out of the 16 states
reviewed used risk ratios to determine significant disproportionality); 81 Fed. Reg.
10968, 10972 (Mar. 2, 2016) (“At the time of our review, 45 States used one or more
forms of the risk ratio method to determine significant disproportionality.”).

182.  See Bollmer et al., supra note 167, at 19-20.

183.  Id. at 22; see also Cavendish et al., supra note 160, at 6 (listing the risk
ratios for all 50 states).

184.  See Bollmer et al., supra note 167, at 22.

185. Id.
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rate one would expect as if they were suspended at the same rate as
other students.

Most states that used them selected fixed values for their
significance thresholds. LEAs that had discipline risk ratios at or above
this value for a given period of time were identified as having
significant disproportionality. For example, Alaska identified an LEA
as having significant disproportionality in school discipline if its
discipline risk ratio was 3.5 or higher for three consecutive years.'* In
Connecticut, the threshold was 4.0 for two consecutive years.'s’
Florida defined significant disproportionality as a risk ratio of 3.5 or
more in any year.'® Overall, reviews of fixed thresholds suggests that
most states using this approach selected significance values of 2.0 to
4.0.'%

Ultimately, the choice of a specific threshold by each state is
arbitrary. Even so, given how risk ratios are interpreted, thresholds may
reflect a reasonable effort to approximate an intuitive understanding of
what amounts to a serious problem (e.g., double the risk) or to
operationalize a policy decision about resource allocation. There is,
however, also some evidence that some states also selected relatively
high thresholds in order to limit the need to address racial disparities,
or even raised them over time to appear as if the disparities were
improving.'*°

Risk ratios also have several known mathematical and statistical
shortcomings that can seriously undermine their ability to provide
reliable information about racial disparities, particularly when the
underlying risks or populations used to compute them are small.'”!
While there are recognized approaches for addressing some of these
shortcomings, as with significance thresholds, the fact of the
shortcomings and solutions themselves can be used to mask policy
decisions that impact whether racial disparities are ever detected or
addressed.

186.  See SCOTT, supranote 168, at 36; OFFICE SPECIAL EDUC. PROGRAMS, supra
note 168, at 20.

187.  See SCOTT, supra note 168, at 36.

188. Id.

189.  Id. at 36-40; 81 Fed. Reg. 10968, 10976.

190.  See Cavendish et al., supra note 160, at 4, 7.

191.  See Bollmer et al., supra note 167, at 22.
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At the extreme, risk ratios cannot be calculated when the
members of the comparison group did not experience any discipline
because it is impossible to divide by zero. Similarly, because zero
divided by any number equals zero, when the discipline risk for the
target group is zero, risk ratios are also always zero, a value that is
difficult to interpret.'”? Both limits reduce the number of LEAs for
which risk ratios can even be computed. Further, when the number of
students experiencing discipline is small, risk ratios become unstable
such that small changes in the number of students can create large
changes in the risk ratio.'”> To illustrate, for comparison to the first
LEA example above, consider a second LEA with the same student
population sizes, 200 black students and 1,000 white (non-black)
students. The second LEA has lower overall discipline rates than the
first example, such that just 8 black students and 20 white (non-black)
students have one or more OSSs. Black students in the second LEA
thus have an OSS risk of .04 and non-black students an OSS risk of .02.
Note that this second LEA has the exact same risk ratio, 2, as the first
example LEA. The discipline risk ratios thus indicate that racial
disproportionality is exactly the same for both LEAs. However, slight
changes to the number of students who received OSSs in the second
LEA will substantially alter the conclusion that the two LEAs have
similar levels of disproportionality. If, for example, just 4 fewer or 4
more black students in the second LEA had one or more OSS during
the year, then the OSS discipline risk ratio for the LEA would change
to 1 (indicating no racial disproportionality) or 3 (indicating worse
disproportionality than the first example LEA), respectively.'**

To address the lack of stability, many states set minimum
population size requirements for calculating discipline risk ratios.
These requirements, referred to in the 2016 IDEA regulations as “cell
sizes” for target groups and “N sizes” for comparison groups,'®® varied
considerably from state to state. For example, Connecticut and

192.  Id.

193.  Seeid at23.

194. By comparison, the same change in number of black students with OSSs
in the first LEA—plus or minus 4 students—would have only a modest impact on the
discipline risk ratio: 1.8 or 2.2, respectively.

195. 34 C.F.R. § 300.647(a)(3)~(4) (2019); 81 Fed. Reg. 92376, 92378 (Dec.
19, 2016).
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Louisiana had no minimum;'*® Alaska, Delaware, lowa, and Rhode
Island required at least 10 students be enrolled in the group being
examined;'®” and West Virginia, South Carolina, and Pennsylvania
required 20, 25, and 40 students, respectively.'”®  Enrollment
minimums, however, do not necessarily guarantee that there will be
enough discipline incidents to allow for stable ratios. Accordingly,
some states also had requirements regarding the minimum number of
students disciplined before they would compute a risk ratio. For
example, Nebraska required a minimum of 30 students from the target
group be enrolled in the LEA and that at least 6 students in the group
had one or more suspension or expulsion before it would examine an
LEA for significant disproportionality.'®’

Relatively high minimum population requirements can improve
the stability of discipline risk ratios. As with thresholds, however, in
states with relatively small LEAs or LEAs with little racial diversity
the requirements can be used to conceal discipline disparities by
exempting LEAs from examination for significant
disproportionality.?*’ For example, in selecting a minimum size for the
target group, policy makers in Rhode Island observed that “[u]sing a
count as high as 10 would virtually eradicate disproportionality giving
a free pass to multiple LEAs.”?"!

One way to increase stability without excluding LEAs with
relatively racially homogeneous enrollment from inquiry is to
aggregate across LEAs. The alternative risk ratio (ARR) does this by
comparing the discipline risk for a target group of students in an LEA

196.  See SCOTT, supra note 168, at 36-37.

197.  Id. at36-38.

198.  Id. at 38-309.

199.  Id. at37-38.

200. See Cavendish et al., supra note 160, at 4 (“[T]he federal policy of
attending to disproportionality solely through numerical formulas such as risk ratios
allows states and LEAs to focus on technical or statistical issues surrounding
disproportionality that in effect erase the structural and historical underpinnings of the
problem.”).

201. Allyn Grantham et al.,, Disproportionality Stakeholder Workgroup
Recommendation, https://www.ride.ri.gov/Portals/0/Uploads/Documents/Students-
and-Families-Great-Schools/Special-Education/Special-Education-
Regulations/RecomendationsandResources2017.pdf (last visited Mar. 29, 2020).
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to the discipline risk of the comparison group in the entire state (see
Equation 4).2

#of Target Students Receiving Discipline in LEA
( Total# of Target Studentsin LEA )
#o0f Comparison Students Receiving Discipline in the State (4)
( Total # of Comparison Students in the State )

In this way, risk ratios can be computed even for small LEAs or
those with homogeneous student populations.>®*

In some sense, weighted risk ratios address the opposite issue:
LEAs with students enrolled from a wide range of different racial and
ethnic groups. When enrollment in LEAs consist of students from
several different racial groups but the particular distribution of each of
the racial groups differs between LEAs, the composition of the
comparison group can cause risk ratios to differ for a target group even
though the discipline risk for a student in that group remains the
same.”** To illustrate take the first example LEA above. Enrollment in
that LEA consisted of 200 black students with an OSS risk of .20 and
1,000 white students with an OSS risk of .10. Thus, if the LEA did not
have students from other racial groups, it would have a black/non-black
OSS risk ratio of 2. Compare this to two other LEAs that have 100 and
500 Asian students enrolled, respectively, which students had an OSS
risk of .05 (5 or 25 of the Asian students, respectively, have at least one
0OSS). Although the OSS risks for black students in the LEAs are
identical, because of the difference in composition, the black/non-black
student discipline risk ratios for the two districts would be 2.1 and 2.4,
respectively.

The weighted risk ratio adjusts for changes to the risk ratio
caused by incremental differences in the racial composition of the
comparison group by weighting each group consistently using its

relative proportion of the state population (see Equation 5).2%
WRR = (1-State Proportiontarget)LEA RiskTarget (5)

ARR =

> State ProportioncomparisionLEA Riskcomparison

Assuming that the proportion of black, white, and Asian

students enrolled in the state was .15, .50, and .35, respectively, then

the weighted black/non-black OSS risk ratio for both LEAs with Asian
students would be 2.52 (see Equation 5a).

202.  See Bollmer et al., supra note 167, at 23.

203.  Seeid.

204.  See id at 32.

205.  See 81 Fed. Reg. 92376, 92409 (Dec. 19,2016); Bollmer et al., supra note
167, at 32.
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(1-.15) .20 .
(50x.10)+ (:35x.05) *

252 =

Sa)

2. Incident-Based Measures

Risk-based measures of disproportionality are student-focused
in that the information they provide relates to the extent to which
students from different racial groups experience exclusionary
discipline. Returning to the first example LEA, 40 of the 200 black
students enrolled in schools in the LEA had at least one OSS in the
academic year. The LEA thus has a black student OSS discipline risk
of .20, or, equivalently, 20% of the Black students had one or more
OSSs. That does not mean, however, that there were just 40 OSSs of
black students. Indeed, if some or all of these 40 black students had
more than one OSS in the year, it could be that there were 50, 100, 300,
or more OSSs of black students. Thus, while risk-based measures
provide information about the extent to which different students
experience exclusionary discipline, they do not provide information
about the total number of discipline incidents involving students from
different racial groups.

One approaches for assessing the differences in race of students
involved in all discipline incidents is to calculate the total number of
discipline incidents per student (IPS) in each racial group (see Equation
6).206

# of Discipline Incidents Involving Target Students /6)
Total # of Target Students \

If, in the first example LEA, black students received a total of
80 OSSs in the year, then the OSSs per Black student would be 80/200
= .40.

Like discipline risks, discipline incidents per student for a target
racial group can be compared to those for students in all other racial
groups using either discipline incident differences or discipline incident
ratios.””” In the example LEA, given that there were 1000 white
students enrolled (and no students of other races), if there were 250
OSSs involving white students, then OSSs per white student would be
250/1000 = .25. The incident difference in OSSs per black and non-

IPS =

206.  VICKINISHIOKA ET AL., INST. EDUC. SERVICES, U.S. DEP’T EDUC., SCHOOL
DISCIPLINE DAA INDICATORS: A GUIDE FOR DISTRICTS AND SCHOOLS 7-8 (April
2017), https://files.eric.ed.gov/fulltext/ED573680.pdf.

207.  Seeid. at 9.
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black students would thus be .40 - .25 = .15, and the ratio of OSSs per
black and non-black students .40/.25 = 1.6.

3. Composition Measures

Another alternative to risk-based measures of racial disparities,
sometimes referred to as the composition approach, computes the
proportion of total discipline events involving students from a

particular racial group (Equation 7).2%
# of Target Students Receiving Discipline , )
\

Composition = ————
Total # of Students Receiving Discipline

To illustrate with the example LEA, 40 black students and 100
white students in the LEA had one or more OSSs. Black students thus
made up 40/140 = .29, or 29% of all students with one or more OSSs.

Like discipline risks and discipline incidents per student,
composition scores for different groups can be compared to those of
students from all other racial groups using either composition
differences or composition ratios.?”” States can set either an absolute
threshold for significance or one that is relative to other or overall
composition.?'® An example of the latter approach for setting a relative
composition threshold is the E-formula.

Originally created as a way to assess the significance of
disproportionality in special education placement,'' the E-formula
derives itself from the equation for the standard error of a proportion.?'?
Specifically, it produces a value, E, that is k standard errors above (or
below) the proportion of students in an LEA from a particular racial

208.  See 81 Fed. Reg. 10968, 10975; Bollmer et al., supra note 167, at 53.

209.  See Bollmer et al., supra note 167, at 53.

210.  See OFFICE SPECIAL EDUC. PROGRAMS, supra note 168, at 21 (detailing
California’s 2-step process, one of which is using a competition threshold).

211.  See THE LARRY P. TAsK FORCE, CAL. ST. DEP’T EDUC., THE LARRY P.
TASK FORCE REPORT: POLICY AND ALTERNATIVE ASSESSMENT GUIDELINE
RECOMMENDATIONS 4, 99 (Jan. 1989),
https://files.eric.ed.gov/fulltext/ED314898.pdf; Harold Dent et al., Court Bans Use of
1L.Q. Tests for Blacks for any Purpose in California State Schools, 38 NEGRO EDUC.
REV. 190, 196 (1987).

212.  See LARRY P. TASK FORCE, supra note 211, at 99; Bollmer et al., supra
note 167, at 64, 69; Robert G. Newcombe, Two-Sided Confidence Intervals for the
Single Proportion: Comparison of Seven Methods, 17 STAT. IN MED. 857, 858 (1998).
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group given the total number of students who experience the
disciplinary outcome in question, such as OSSs (see Equation 8).2"?

(®)

In the example LEA, above, black students represent 17% of the
students enrolled (4 = 200/1,200) and the total number of students in
the LEA that received one or more OSSs is N = 140. Thus, if the state
set the threshold at 1 standard error, &, then the E-formula threshold for
OSSs for black students would be 20% (see Equation 8a).

200 = 17% 41179 x 25k

If black students constituted more than 20% of OSSs in the
LEA, this would indicate significant disproportionality.

In practice, states using the E-formula tended to select
thresholds that represented more than one standard error above the
base-line composition of students in the target group. For example,
California and Rhode Island each required the proportion of students
receiving discipline in a particular group in an LEA to exceed three
standard errors in the current year and, for California, in at least two of
the previous three years.?!* Thus, if the example LEA were in either of
these two states, the E-formula threshold for OSSs for Black students
would be 27% (see Equation 8b).

27% = 17% +3_[17%x 20270 8b)

In the example LEA, black students constituted 29% of students
receiving discipline. Because this exceeds 27%, if the same proportion
persisted for the specified number of years, and any other state
requirements were satisfied,”’> then the example LEA would be
identified as having significant disproportionality in a state using the
E-formula with a threshold of 3 standard errors.

(100-% in Group)
Total Students Disciplined

E =% in Group * k\/% in Group x

213.  See 81 Fed. Reg. 10968, 10976; Bollmer et al., supra note 167, at 64.
214.  OFFICE SPECIAL EDUC. PROGRAMS, supra note 168, at 21, 33; SCOTT, supra
note 168, at 36, 38.

215.  For example, California uses both the E-Formula and Alternate Risk Ratio.
See OFFICE SPECIAL EDUC. PROGRAMS, supra note 168, at 21.
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IV. THE CURRENT APPROACH TO ASSESSING RACIAL DISPARITIES
UNDER THE IDEA

The goal of the problem-identification approach under the IDEA
is to determine which LEAs have racial discipline disparities that are
sufficiently inconsistent with equal educational opportunity to indicate
that use of a comprehensive problem evaluation and intervention
implementation process should be legally required. Each of the
different measures of racial disproportionality and approaches to
establishing significance thresholds, discussed in Part II, provide
information that is potentially relevant to identifying those LEAs.
None of the measures or approaches, however, can provide all of the
relevant information. From a methodological and public-policy
standpoint, it is understandable that states may need to have some
discretion to select measures that best fit their understanding of the core
aspects of the problem as well as the practical limitations they may face
in computing these measures. And, given these considerations, it is not
surprising that states would adopt a variety of approaches for assessing
significant disproportionality.

Unfortunately, as suggested above, the flexibility that comes
with discretion to select methods that address particular issues also can
be used by states to adopt methods in order to conceal, or otherwise
avoid addressing, racial disparities.?'® In 2013, the General
Accountability Office (GAO) reported on the measures adopted by 16
states to assess significant disproportionality under the IDEA2!7 It
determined that, given the wide range of different measures states
adopted, affording states discretion “hampered” the ability of the DOE
to monitor compliance with the goals of the act.?'® Moreover, there
was evidence that many states exercised their discretion in a way that
undermined the statutory goal of equal educational opportunity for
students with disabilities by selecting measures or thresholds that, large
racial difference in discipline outcomes notwithstanding, would result
in the identification of few or no LEAs as having significant

216.  See Cavendish et al., supra note 160, at 4.

217.  See SCOTT, supra note 168, at 25.

218.  See ScotT, supra note 168, at 18; see also Natasha M. Strassfeld,
Education Federalism and Minority Disproportionate Representation Monitoring:
Examining IDEA Provisions, Regulations, and Judicial Trends, 30 J. DISABILITY
PoL’y STuD. 138, 13841 (2019).
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disproportionality.*’® In response, the DOE conducted its own review
and found that, likely as a result of the methods adopted by the states
rather than meaningful differences in racial disparities, in the 2012-13
school year, 22 states identified zero LEAs as having significant
disproportionality and that 75% of LEAs that were identified were
located in just seven states.??°

A. Adoption of a Standard Methodology

Based on the studies, following notice and comment, in 2016,
the DOE promulgated a standard methodology for determining
significant disproportionality.”?! =~ The standard methodology was
designed to balance the DOE’s need for sufficient structure to enable it
to monitor compliance and ensure that methods were meeting, rather
than undermining, the goals of the IDEA with states’ need for
flexibility to account for different circumstances.”> For the former
interest, implementation regulations were amended to require states to
assess significant disproportionality using risk ratios or, when not
possible, the alternate risk ratio.”?® For the latter interest, states could
still set their own requirements for calculating the risk ratio,
significance thresholds, and temporal requirements for significance.***
The amended regulations, however, limited their discretion and
subjected state decisions to compliance review.??’

219.  See ScOTT, supra note 168, at18-22 (“For example, when Education
concluded that Alaska’s definition made it unlikely that any districts would be
identified, it did not require the state to change its definition but suggested only that
Alaska reexamine its definition.”); Natasha M. Strassfeld, The Future of IDEA:
Monitoring Disproportionate Representation of Minority Students in Special
Education and Intentional Discrimination Claims, 67 CASE WESTERN RES. L.
REv. 1121,1125-26 (2017); Cavendish et al., supra note 160, at 4.

220.  See 81 Fed. Reg. 10968, 10977, 10991 (Mar. 2, 2016).

221.  See 81 Fed. Reg. 10968, 10968; 34 C.F.R. § 300.647(b) (2019); Natasha
M. Strassfeld, Education Federalism and Minority Disproportionate Representation
Monitoring: Examining IDEA Provisions, Regulations, and Judicial Trends, 30 J.
DISABILITY POL’Y STuD. 138, 141 (2019).

222, See 81 Fed. Reg. 10968, 10968—69.

223. 34 C.F.R. § 300.647(b)(4)(2019); 81 Fed. Reg. 92376, 92377 (Dec. 19,
2016).

224.  See 81 Fed. Reg. 10968, 10969 (Mar. 2, 2016).

225. 34 C.F.R. § 300.646(b)—(c).
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States, in their discretion, may set reasonable minimum required
student populations for the target group (cell sizes) and comparison
group (n-sizes) for risk calculations.”?® As guidance, the regulations
indicate that minimum cell sizes of 10 or less and minimum n-sizes of
30 or less are “presumptively reasonable.”””’ Similarly, states may
select their own thresholds for significance; however, they must do so
through a process that involves stakeholder input and the final
threshold must be reasonable.””® Finally, states have the flexibility to
require an LEA to have to exceed the threshold for up to three
consecutive years in order to be considered to have significant
disproportionality.””® And they may decide not to identify LEAs that
exceed the threshold as having significant disproportionality if the
LEAs are making reasonable progress on their own at reducing the
racial disparities.?*°

In contrast to the explicit guidance given for minimum
population sizes, the DOE did not provide explicit guidance in the
amended regulations as to the considerations that it would take into
account in determining the reasonableness of the thresholds selected by
the states.”*! In its notice of proposed rulemaking, however, the DOE
indicated that it would be unreasonable for a state to set a risk ratio
threshold in order to limit the number of LEAs identified as having
significant disproportionality so that the state could thereby avoid
having to evaluate them for potential problems, to implement
comprehensive interventions, and to reserve funds under the IDEA for
those purposes.”** This does not mean that states will necessarily be
found to have an unreasonable definition of significant
disproportionality merely because they identify no LEAs as meeting
the threshold they set.>** Rather, the DOE would view identification of

226. 34 C.FR. § 300.647(b)(1)(1)(B)~(C); see also OFF. SPECIAL EDUC.
PROGRAMS, supra note 155, at 10-11.

227. 34 C.F.R. §300.647(b)(1)(iv); OFF. SPECIAL EDUC. PROGRAMS, supra note
155, at 11.

228.  See 34 C.F.R. § 300.647(b)(1)(iii).

229. 34 C.F.R. §300.647(d)(1).

230.  §300.647(d)(2).

231.  See 34 C.F.R. § 300.647(b)(1)(1)(A) (“The State must set[] a reasonable
risk ratio threshold[.]”).

232.  See 81 Fed. Reg. 10968, 10983 (Mar. 2, 2016).

233.  Seeid.
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no LEAs as having significant disproportionality as an indication that
the threshold is unreasonable if (1) risk ratios indicate that there is
overrepresentation of students from a particular racial group in
discipline in some LEAs in that state and (2) the magnitude of racial
disproportionality in those LEAs is sufficiently high such that they are
outliers nationally.***

A common definition of outliers in research is the 5% of
observations with the most extreme values.*> For populations that are
normally distributed (that is, which follow a bell-shaped curve), this is
the equivalent of the observations that fall more than approximately
two standard deviations either above or below the average.®*
Consistent with this approach, in the notice of proposed rulemaking*’
and its study of state thresholds,*® the DOE defined outliers as those
LEAs that had risk ratios exceeding two median absolute deviations
(MADs) above the median of all LEA risk ratios (see Equation 9).%*

234.  Seeid.

235.  Songwon Seo, A4 Review and Comparison of Methods for Detecing Outliers
in Univariate Data Sets 5—6 (Apr. 26, 2006) (unpublished Masters of Science thesis,
University of Pittsburg) (available at http://d-scholarship.pitt.edu/7948/1/Seo.pdf).

236. Id. at5.

237.  See 81 Fed. Reg. 10968, 10983 (Mar. 2, 2016).

238.  See OFF. SPECIAL EDUC. & REHABILITATIVE SERVICES, U.S. DEP’T EDUC.,
RACIAL AND ETHNIC DISPARITIES IN SPECIAL EDUCATION:

A MULTI-YEAR DISPROPORTIONALITY ANALYSIS BY STATE, ANALYSIS CATEGORY,
AND RACE/ETHNICITY 4 (Feb. 2016), https://www2.ed.gov/programs/osepidea/618-
data/LEA-racial-ethnic-disparities-tables/disproportionality-analysis-by-state-
analysis-category.pdf.

239.  The MAD is used to detect outliers because, for symmetrical distributions,
it estimates the standard deviation of a population in a way that is not as influenced
by potential outliers in a sample as the sample standard deviation itself. See e.g., Peter
Rosenmai, Using the Median Absolute Deviation to Find Outliers, EUREKA STAT.
(Nov. 25, 2013), https://eurekastatistics.com/using-the-median-absolute-deviation-to-
find-outliers/; see also BORIS IGLEWICZ & DAVID C. HOAGLIN, HOW TO DETECT AND
HANDLE OUTLIERS 11, 23 (1993); Christophe Leys et al., Detecting Outliers: Do Not
Use Standard Deviation Around the Mean, Use Absolute Deviation Around the
Median, 49 J. EXPERIMENTAL SOC. PSYCHOL. 764, 764—65 (2013). More particularly,
a MAD is defined as the median of the absolute values of the differences between each
observation and the median of all observations. See Rosenmani, supra. When
rescaled using a consistency constant (CC), it becomes a robust estimator of the
population standard deviation in populations that are symmetrically distributed:

MAD = CC x Median(|Each LEA's RR — Median(All LEAs' RRs)|)
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Threshold = Median(All LEAs' RRs) + 2x MAD(All LEAs' RRs) (9)
Given its use in the illustrations and analyses, the DOE thus
presumably considers a threshold of two MADs to be a reasonable
approach for identifying LEAs with significant disproportionality.

B. Critiques of the Standard Methodology

The studies by the GAO and DOE suggested that the flexibility
afforded to states resulted in a national problem-identification process
that was difficult to evaluate and, in many instances, caused systematic

See id. The most common, and even default, consistency constant, CC = 1.4826, is
the reciprocal of the value corresponding to the 75™ percentile of the observations in
a standard normal distribution and thus is appropriate when the population
observations are normally distributed. See id. Where the distribution of the
observations is symmetrical but not normally distributed, the appropriate consistency
constant can be calculated as the reciprocal of the 75" percentile of the standardized
observations in the sample (i.e., 1/75" percentile of the observations after they have
been converted to z-scores). See, e.g., id.

Where the underlying distribution is not symmetrical, the MAD does not necessarily
approximate the standard deviation in the population, even with the consistency
constant. See Peter J. Rousseeuw & Christophe Croux, Alternatives to the Median
Absolute Deviation, 88 J. Am. Stat. Ass’n 1273, 1273-74 (1993). This issue impacts
risk ratios, which have a skewed distribution. More robust alternatives, such as
specific quantile thresholds for LEA RRs, are available. /d.

Methodological issues like how to determine an appropriate consistency constant,
which it used, or whether to consider more robust alternatives were not addressed by
the DOE in the explanation of its analyses. See generally 81 Fed. Reg. 10968, 10983
(Mar. 2, 2016); OFF. SPECIAL EDUC. & REHABILITATIVE SERVICES, U.S. DEP’T EDUC.,
RACIAL AND ETHNIC DISPARITIES IN SPECIAL EDUCATION:

A MULTI-YEAR DISPROPORTIONALITY ANALYSIS BY STATE, ANALYSIS CATEGORY,
AND RACE/ETHNICITY 4 (Feb. 2016), https://www2.ed.gov/programs/osepidea/618-
data/LEA-racial-ethnic-disparities-tables/disproportionality-analysis-by-state-
analysis-category.pdf. The lack of clarity is itself problematic because these
methodological decisions can have a substantial impact on the results. Table Bl in
Methodological Appendix B, for example, uses CRDC for the 2013-2014 and 2015-
2016 school years to illustrate the differences in thresholds for 2 MADs depending
upon the consistency constant that is used and the corresponding number of LEAs that
would exceed a threshold in each year and both years (see Section I1.B.2.a, infra, and
Table 3 for more information). Any confusion and inconsistency in how to calculate
or apply presumptively reasonable thresholds could undermine the primary goals of
the standard methodology.
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under-identification of LEAs?*" The flexibility thus ultimately
undermined the effectiveness of the IDEA’s problem-solving approach
to addressing racial disparities in discipline. More consistency and
accountability were needed. The standard methodology attempts to
balance this need while allowing states some flexibility to tailor their
assessment to their specific needs. Not everyone, however, is
supportive of the change.*!

From the outset, commenters critiqued the amended regulations
on a variety of grounds.**> Two sets of these critiques directly address
the utility of a national problem-solving approach for anti-
discrimination law and the viability of the IDEAs approach as a
template for effectively addressing racial disparities in discipline.
First, the critiques raise legal concerns regarding whether the approach
violates anti-discrimination law.?*’ And second, there are
methodological concerns as to whether the standard methodology
actually facilitates problem identification.?**

240.  See ScoTT, supra note 168, at 18-22 (“For example, when Education
concluded that Alaska’s definition made it unlikely that any districts would be
identified, it did not require the state to change its definition but suggested only that
Alaska reexamine its definition.”); Natasha M. Strassfeld, The Future of IDEA:
Monitoring Disproportionate Representation of Minority Students in Special
Education and Intentional Discrimination Claims, 67 CASE WESTERN RES. L.
REv. 1121,1125-26 (2017); Cavendish et al., supra note 160, at 4.

241.  Aside from critique raised during the notice and comment period, before
regulations containing the standard methodology could go into effect, the DOE under
the Trump administration changed its position and promulgated a regulation delaying
the implementation of the standard methodology. 83 Fed. Reg. 31306, 31306 (July 3,
2018). This decision was based, in part, on a desire to evaluate further whether LEAs
may be adopting de facto racial quotas in violation of federal anti-discrimination law.
Id. at 31307. The delaying regulation was challenged in federal court and ultimately
vacated as having been implemented without adequate support in the record and
through a process that was arbitrary and capricious, allowing the standard
methodology to go into effect. See Council of Parent Attorneys & Advocates, Inc. v.
DeVos, 365 F. Supp. 3d 28, 55-56 (D.D.C. 2019).

242.  See e.g., 81 Fed. Reg. 92376, 92380-92 (Dec. 19, 2016). To view all
submitted comments see REGULATIONS.GOV,
https://www.regulations.gov/docketBrowser?rpp=50&so=DESCé&sb=postedDate&p
0=0&dct=PS&D=ED-2015-OSERS-0132 (last visited Mar. 31, 2020).

243.  See 81 Fed. Reg. 92376, 92385, 92393.

244.  See 81 Fed. Reg. 92376, 92405, 92411.
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1. Under What Circumstances Might Interventions Under a
Comprehensive, Problem-Solving Approach to Addressing Racial
Discipline Disparities Violate Anti-Discrimination Law?

Among the main concerns regarding the standard methodology
is that tying identification of significant disproportionality in LEAs to
the discipline risk ratio will encourage states and LEAs to adopt racial
quotas or, at the extreme, operate as a de facto requirement that they do
50.%4 In establishing the standard methodology, the DOE
acknowledged but initially rejected this concern.*® LEAs may not
want to have to focus on addressing their racial disparities or to divert
federal funding to support those efforts. Problem identification,
however, is designed to initiate and support problem solving, not act as
a punishment. Further, nothing in the regulations promulgating the
standard methodology requires quotas.”*’ Even so, any effort to move
anti-discrimination law to a more comprehensive, problem-solving
approach will need to take into account legal limitations on what can
be done to correct racial disparities.

In theory, as described in Section 1.D, disparate treatment and
disparate impact approaches serve as complimentary legal tools for
addressing impermissible race discrimination. In practice, however,
race-based remedies for disparate impacts can constitute disparate
treatment in violation of provisions like those in the equal protection
clause. In the words of the Supreme Court:

[W]hen courts do find liability under a disparate-impact theory,
their remedial orders must be consistent with the Constitution.
Remedial orders in disparate-impact cases should concentrate on the
elimination of the offending practice, and courts should strive to design
race-neutral remedies. Remedial orders that impose racial targets or
quotas might raise difficult constitutional questions.***

245.  See, e.g., 81 Fed. Reg. 92376, 92385.

246.  Id. at 92385 (“[N]othing in these regulations establishes or authorizes the
use of racial or ethnic quotas limiting a child’s access to special education and related
services, nor do they restrict the ability of IEP Teams to appropriately identify and
place children with disabilities.”); see also OFF. SPECIAL EDUC. PROGRAMS, supra note
155, at 6-7.

247.  See 81 Fed. Reg. 92376, 92385, 92393.

248.  Tx.Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities Project, Inc.,
135 S. Ct. 2507, 2512 (2015).
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What, then, are the limits disparate treatment might present for
comprehensive interventions resulting from a problem-solving
approach?

a. Ricciv. DeStefano

In Ricci v. DeStefano, the Supreme Court considered the extent
to which disparate treatment doctrine limits the ability to remedy
disparate impacts in employment decisions.?** There, the city of New
Haven, Connecticut, hired a consulting firm to develop and administer
examinations to select which firefighters would be eligible for
promotion.”>® When the results of the test were computed, pass rates,
shown in Table 1, differed by the race and ethnicity of the examinee to
indicate potential adverse impact under the 4/5ths rule, implicating a
potential Title VII violation.?"

Table 1
Lieutenant Exam Captain Exam
Took Percent Took Percent
Exam Passed Passed IR Exam Passed Passed IR

White | 43 25 58% 1.00 25 16 64%  1.00

Black | 19 6 32% .54 8 3 38% .59
Hispanic | 15 3 20% .34 8 3 38% .59
Notes: IR = Impact Ratio, discussed in Section 1.D, supra. |

Ultimately, following several hearings on the disparities, the
city’s Civil Service Board decided not to certify the results of the
exam.”>? The board members who voted against certification cited
discomfort with the racial disparities in the examination results and
testimony that a less discriminatory examination could be developed.***

After the vote, 17 white and 1 Hispanic firefighters who had
passed the exam and would thus have been eligible for promotion filed
a claim against the city and city officials under Title VII and the Equal

Protection Clause of the Fourteenth Amendment for disparate

249.  See 557 U.S. 557, 563 (2009).
250.  Id. at 564.

251.  Id. at 56667, 86—87.

252, Id at574.

253,  Id.
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treatment in discarding the results of the examinations.>* They argued
that the city’s certification decision, which negatively impacted their
chance of promotion, was motivated by their race.”> In the words of
the Court, “Whatever the City’s ultimate aim—however well-
intentioned or benevolent it might have seemed—the City made its
employment decision because of race. The City rejected the test results
solely because the higher scoring candidates were white.”>*°

On appeal, the Supreme Court addressed whether it was
permissible to use explicit racial criteria to make decisions that
adversely impacted members of one racial group (e.g., white
individuals) in order to remedy potential disparate impacts against
members of another racial group (e.g., black individuals).**’ In
deciding the issue, the Court identified several core principles.>® The
first is a need to define the scope of potential remedies that disparate
treatment doctrine may utilize in light of a core goal of Title VII:
“[T]hat the workplace be an environment free of discrimination, where
race is not a barrier to opportunity.”?*° The second principle is judicial
economy and the importance of protecting the strong public policy
favoring flexibility in voluntary efforts by employers to redress racial
discrimination without need for judicial intervention.”®® And third, the
Court considered the “legitimate expectations” of employees who
invest time and effort in reliance on high-stakes employment policies
and practices, such as promotion examinations.”®'

254.  Id. at 574-75.

255.  Id. at 575.

256.  Id. at 579-80.

257.  Id. at 580.

258.  Id. (“Courts often confront cases in which statutes and principles point in
different directions. Our task is to provide guidance to employers and courts for
situations when these two prohibitions could be in conflict absent a rule to reconcile
them. In providing this guidance our decision must be consistent with the important
purpose of Title VII—that the workplace be an environment free of discrimination,
where race is not a barrier to opportunity.”).

259. 1.

260.  Id. at 580-84; see also Local No. 93, Int’l Ass’n of Firefighters, AFL-CIO
C.L.C. v. City of Cleveland, 478 U.S. 501, 515 (1986) (“We have on numerous
occasions recognized that Congress intended voluntary compliance to be the preferred
means of achieving the objectives of Title VIL.”); 29 C.F.R. § 1608.3 (2019)
(Circumstances under which voluntary affirmative action is appropriate).

261.  Id. at 583-84



1052 The University of Memphis Law Review Vol. 50

To strike a balance in light of these principles, the Court looked
to the exception to disparate treatment under the Equal Protection
Clause for race-based remedies, the need for which have a have a
“strong basis in evidence.”?®* Government officials may use an
individual’s race to make a decision so long as they can show that doing
so is “narrowly tailored to further compelling governmental
interests”?* or where a “strong basis in evidence” necessitates race-
based actions to remedy past racial discrimination.’** Applied to the
Title VII context, the Court held that employers are free to consider
“how to design that test or practice in order to provide a fair opportunity
for all individuals, regardless of their race.”* Once the policies or
practices are implemented and utilized to make decisions about
particular individuals, however, employers may not invalidate the
decisions based on the racial distribution of the outcomes unless the
employers have a strong basis in evidence to conclude that a failure to
do so will itself constitute a prohibited disparate impact.’®® Thus, as
with a disparate impact analysis itself, employers seeking to avoid
disparate treatment liability when crafting their own remedy for
potential disparate impacts must look for statistical evidence of racially
adverse impact.®®’ Further, when statistical analysis indicates an
adverse impact, employers must “take a hard look™ to determine
whether the outcomes are attributable to actual differences of the
applicants in job-related abilities and to the availability of equally valid,

262.  Id. at 582 (citing Richmond v. J.A. Croson Co., 488 U.S. 469, 500 (1989)
(quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (plurality
opinion))).

263.  Fisher v. Univ. of Tex. at Austin, 570 U.S. 297, 310 (2013) (quoting
Grutter v. Bollinger, 539 U.S. 306, 326 (2003)).

264.  Ricci, 557 U.S. at 582 (citing Richmond v. J.A. Croson Co., 488 U.S. 469,
500 (1989) (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986)
(plurality opinion))); see also Fisher, 570 U.S. at 317 (Thomas, J., concurring). Title
VII contains a similar defense for when status as a member of a protected class is a
“bona fide occupational qualification,” however, the defense is limited to religion, sex,
or national origin, and does not extend to race. See Ferrill v. Parker Grp., Inc., 168
F.3d 468, 473 (11th Cir. 1999) (citing 42 U.S.C. § 2000e-2(e)(1)).

265.  Ricci, 557 U.S. at 585.

266. Id.

267.  Id. at 585-87.
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less discriminatory alternative approaches.?®® Applying this standard,
the Court held that the city failed to satisfy their obligations because
they ignored evidence that the examination constituted a valid
assessment of job related skills and failed to produce evidence that a
less discriminatory alternative was available.?®

b. Parents Involved in Community Schools v. Seattle School Dist.
No. 1

In the educational context, Parents Involved in Community
Schools v. Seattle School Dist. No. I presented a similar issue of the
legality of voluntary use of race in selection decisions in order to
voluntarily redress racial disparities in enrollment’’”® The case
involved an Equal Protection challenge to a school assignment policy
in Seattle, Washington.?”" As part of its efforts to increase the racial
diversity of the schools, from 1998 to 2002, the Seattle school district
adopted an open enrollment policy.?’* Under the policy, students could
seek to enroll in any school.?”? If the number of students selecting a
high school exceeded the available capacity in that school, however,
then the district used four steps to select among those seeking
enrollment.”’* The first three steps consisted of giving preferences to

268.  See id. at 587 (“Based on the degree of adverse impact reflected in the
results, respondents were compelled to take a hard look at the examinations to
determine whether certifying the results would have had an impermissible disparate
impact.”).

269.  See id. at 5 92 (“On the record before us, there is no genuine dispute that
the City lacked a strong basis in evidence to believe it would face disparate-impact
liability if it certified the examination results. In other words, there is no evidence—
let alone the required strong basis in evidence—that the tests were flawed because
they were not job-related or because other, equally valid and less discriminatory tests
were available to the City.”).

270.  Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701,
709-11 (2007).

271.  Seeid. at 709—11. The Supreme Court consolidated the appeal with a case
presenting a similar issue regarding use of race in enrollment in Louisville, Kentucky.
Id. at 709-11. For simplicity, only the Seattle facts are discussed here.

272.  Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 426 F.3d 1162,
1168-69 (9th Cir. 2005), rev’d and remanded, 551 U.S. 701, 748 (2007).

273.  Id. at 1169.

274.  Id.
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students seeking admission in the following order: (1) students who had
siblings enrolled in the school; (2) students who were members of a
race underrepresented in the school; and (3) students who lived closer
to the school.?”  Although rarely needed, the final step involved
selection by lottery.?’®

Under the policy, schools assessed racial imbalance (RI) by
using a composition-based approach (see part __, above), consisting of
the difference between the proportion of non-white or white students
enrolled in the school and that of the proportion of those in Seattle

public schools generally.?”’

Nonwhite School Enrollment
NonWhite RI =

Total School Enrollment
Nonwhite District Enrollment

Total District Enrollment
White School Enrollment White District Enrollment

Total School Enrollment  Total District Enrollment
Schools with an absolute difference exceeding 10% (or 15%,

depending on the academic year) for either non-white or white students
were deemed to have a sufficiently large imbalance to merit
intervention.?’® The preference for applicants from the
underrepresented racial category was used in admissions decisions for
those schools.?”

In the 2000-2001 school year, for example, about 41% of the
students enrolled in the district were white and 59% were non-white.?*
Thus, schools would be deemed racially imbalanced for non-white
students if their enrollment of non-white students was less than 49%2*!
and racially imbalanced for white students if their enrollment of white
students was less than 31%.%*> In the 2000-2001 year, four high
schools with enrollment applications that exceeded their capacity for
incoming students were found to have racial imbalances over their

White Rl =

275.  Id. at 1169-71.

276. Id at1171.

277.  See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S.
701, 712 (2007).

278.  Id at712,712n3.

279. Id at712.

280. Id.

281.  Seeid. Or, equivalently, a White enrollment of greater than 51%.

282.  Seeid. Or, equivalently, a non-White enrollment of greater than 69%.



2020 Addressing Racial Disparities in School Discipline 1055

threshold.?® As a result, the schools resorted to racial admission
preferences to select students.?**

Table 2 indicates the estimated enrollment without the racial
preference, RI scores, and enrollment after application of the racial
preference for the four schools.*®

Table 2
Estimated School RI Actual School
Enrollment Without Scores Enrollment with Racial
Racial Preference Preference
White Non-White White Non-White
Franklin | 20.8% 79.2% 20.2V 40.5% 59.5%
Nathan | 69.5% 30.5% 2858 5949, 40.6%
Hale
Ballard | 67.0% 33.0% 26.08Y  55.8% 54.2%
Roosevelt | 58.9% 41.1% 17.98Y  44.7% 55.3%

Note: RI superscripts indicate which racial group was found to be
underrepresented: W = White, NW = Non-White.

Parents of children denied admission to the schools as a result
of the racial preference challenged the policy on various grounds,
including disparate treatment under the Equal Protection Clause.?*® As
noted above, explicit use of race as a criterion is generally a prima facie
violation of disparate treatment.”®” The Supreme Court addressed
whether Seattle’s policy of using student race in order to address de
facto racial imbalance resulting from its admissions policies was
narrowly tailored to achieve a compelling government interest.”®

283.  Seeid. at 712-13.

284. Id at713.

285.  See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 426 F.3d
1162, 1170-71 (9th Cir. 2005), rev'd and remanded, 551 U.S. 701, 748 (2007).

286.  Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701,
713-14 (2007)

287.  See Section I1.D, supra.

288.  Id.at720. The majority concluded that the racial disparities at issue in the
case were the result of de facto racial segregation caused primarily by racial housing
patterns and a historical policy of enrolling students based exclusively on the
neighborhood in which they lived. See id. at 712. The de facto/de jure distinction
made by the majority is another illustration of the limited scope anti-discrimination
law (see Section 1.D, supra) in that the conclusion that purposeful discrimination in
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In its decision, the Court explained that it had only recognized
two compelling government interests in the education context:
remedying past, race-based discrimination stemming from de jure
segregation®® and achieving diversity in higher education.”® By
comparison, the goal of achieving a particular racial distribution for its
own sake is “patently unconstitutional.”**! Focusing on the diversity
interest (Seattle schools were not directly segregated by law),”? the
Court explained that the approaches for achieving diversity in higher
education that passed Constitutional muster did not use racial quotas or
make race a determinative factor for admission.’”® Instead, these

legal policy did not produce racial disparities in enrollment it is not accurate unless
the inquiry is limited to whether it was purposeful discrimination in the current
enrollment plan itself that produced the disparities. Indeed, as noted by the dissent, a
substantial body of evidence in the record documented how the Seattle School Board
had historically adopted policies that facilitated racially discriminatory enrollment in
Seattle public schools. See id. at 806-08 (Breyer J., dissenting). Further, as a factual
matter, racial segregation in housing patterns in Seattle, and many other cities, are
themselves attributable to the historical use of racially restrictive covenants. See
Racial Restrictive Covenants: Neighborhood by Neighborhood Restrictions Across
King  County, THE  SEATTLE C.R. & LaAB. HIST.  PROJECT,
http://depts.washington.edu/civilr/covenants.htm (last visited Mar. 19, 2020);
MAPPING INEQUALITY: REDLINING IN NEwW DEAL AMERICA,
https://dsl.richmond.edu/panorama/redlining/#loc=11/47.58/-122.398 &city=seattle-
wa (last visited Apr. 6, 2020) (interactive map with links to scans of “red lining”
reports, often based on the racial composition of a neighborhood, that were prepared
by the federal government between 1935 and 1940 for use by lenders in determining
whether people buying homes in the neighborhood were eligible for a mortgage); see
also Terry Gross, A ‘Forgotten History’ Of How The U.S. Government Segregated
America, NPR (May 3, 2017), https://www.npr.org/2017/05/03/526655831/a-
forgotten-history-of-how-the-u-s-government-segregated-america.

289.  Parents Involved in Cmty. Sch., 551 U.S. at 720-21 (“We have emphasized
that the harm being remedied by mandatory desegregation plans is the harm that is
traceable to segregation, and that ‘the Constitution is not violated by racial imbalance
in the schools, without more.”” (quoting Milliken v. Bradley, 433 U.S. 267, 280 n.14
(1977))).

290.  Parents Involvedin Cmty. Sch., 551 U.S. at 722 (citing Grutter v. Bollinger,
539 U.S. 306, 328 (2003)).

291.  Id. at 723 (quoting Grutter, 539 U.S. at 330).

292.  Id. at 720.

293.  See id. at 722-724; see also Regents of Univ. of California v. Bakke, 438
U.S. 265, 307 (1978) (“If petitioner’s purpose is to assure within its student body
some specified percentage of a particular group merely because of its race or ethnic
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policies used race as one of many factors related to diversity considered
in a holistic review, none of which dictated admission decisions.?**

To the extent Seattle’s school admission plan was supposed to
further diversity and help achieve increased educational and social
achievement associated with it, the Court found that it failed on both
counts.””> Notwithstanding some general verbiage from the school
board, the Court found it evident that Seattle’s concern regarding lack
of diversity ultimately meant racial diversity, not holistic diversity.**®
For example, the admissions policy developed to foster more racially
diverse schools distinguished only between white and non-white
students:

[Ulnder the Seattle plan, a school with 50 percent Asian—
American students and 50 percent white students but no African—
American, Native—American, or Latino students would qualify as
balanced, while a school with 30 percent Asian—American, 25 percent
African—American, 25 percent Latino, and 20 percent white students
would not. It is hard to understand how a plan that could allow these
results can be viewed as being concerned with achieving enrollment
that is “broadly diverse.””’

In operation, it was thus possible for the policy to actually
undermine diversity. As a result, the Court found that the policy was
not narrowly tailored to achieve that interest.?”® Further, because the
plan indexed school diversity goals to the general population rather
than evidence of what amount of diversity was necessary to achieve
alleged pedagogical benefits of diversity, the plan appeared to be
designed to achieve racial balance for its own sake rather than as a way
to achieve diversity in furtherance of a compelling interest such as
educational benefit.>*® Given this, and the failure of the district to show
that it considered non-race-based alternatives,*” the Court held that

origin, such a preferential purpose must be rejected not as insubstantial but as facially
invalid. Preferring members of any one group for no reason other than race or ethnic
origin is discrimination for its own sake. This the Constitution forbids.”).

294.  Seeid. 723; see also Grutter, 539 U.S. at 334-35.

295.  Id. at727,733.

296.  Seeid. at 724-726

297.  Id. at724.

298.  Id. at 735.

299.  Id. at 726-27.

300. Id. at 735.
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Seattle’s policy did not qualify for one of the disparate treatment
exceptions under the Equal Protection clause and was thus
unconstitutional.*!

c. Heyne v. Metropolitan Nashville Public Schools

As a final example, in Heyne v. Metropolitan Nashville Public
Schools, the Sixth Circuit Court of Appeals addressed the
constitutionality of a decision to suspend the plaintiff that was alleged
to have been influenced by an informal discipline policy of treating
non-black students less favorably than black students in order to correct
for racial discipline disparities.*** According to the allegations in the
Complaint,** discipline records maintained by the school district
indicated that there were “too many African—Americans students
serving in-school suspension” at one of the high schools in the
district.>** In response, the principal of the high school instructed his
staff to “be more lenient in enforcing the Code of Conduct against
African-American students.”**

Sometime thereafter, an incident occurred between two students
after school.>*® One student, the Plaintiff, who was white, inadvertently
hit another, identified as D.A., who was black, with his car.’®” The
impact knocked D.A. to the ground and may have injured his leg.>*®
D.A. got up and responded by threatening to kill the Plaintiff.>*
Thereafter, D.A. and his friends reported the incident to the
principal.>'® The principal initially allowed the Plaintiff to return to
school, and D.A. was not subject to discipline for the threat to the

301.  Id. at 747-48.

302. 655 F.3d 556, 568 (6th Cir. 2011).

303.  Appeal was from denial of a motion to dismiss, so the facts alleged in the
Complaint were presumed to be true. Id. at 562 (“We apply the ordinary standard
used in reviewing motions to dismiss, accepting well-pled factual allegations as true.).

304. Id. at 560.

305. Id
306.  Id. at 559.
307.  Id
308. Id
309. Id

310.  Id. at 560.
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Plaintiff>!' Events further escalated, however, and ultimately the
principal, at the direction of the discipline coordinator for the district,
charged the Plaintiff with three violations of the student conduct code,
including reckless endangerment, and suspended him for ten days.*'?
The Plaintiff challenged his suspension.’!*> At a hearing in front of the
districts’ independent disciplinary board, the board upheld the ten-day
suspension for reckless endangerment but dismissed the other conduct
code violations.>"

Plaintiff sued the district, school, and school officials claiming
that Defendants violated his rights under the Equal Protection clause
by escalating his punishment in order to appear stricter with white
students and avoid claims of racial bias.>'> The Defendants moved to
dismiss.*'® The Court denied the motion, finding that the allegations
constituted a plausible claim for disparate treatment and that the school
and district officials should have known the alleged conduct violated
the Equal Protection clause.’'” On appeal the Sixth Circuit observed
that “[s]chool officials violate the Equal Protection Clause when they
punish a student more severely for his conduct than other students
because of the student’s race.”*'® Applying this doctrine to the facts
alleged, the court found that, if true, the informal policy of treating
black students more favorably constituted disparate treatment by the
principal and the district discipline coordinator who had instructed the
principal to suspend the Plaintiff*"’

311.  Id
312.  Id
313. Seeid.
314. Id

315.  Seeid. at 561, 570-71.

316.  Id. at 561.

317. Heyne v. Metro. Nashville Pub. Sch., 686 F. Supp. 2d 724, 733 (M.D.
Tenn. 2009), aff’d in part, rev'd in part, 655 F.3d 556 (6th Cir. 2011).

318.  Heyne v. Metro. Nashville Pub. Sch., 655 F.3d 556, 571 (6th Cir. 2011)
(citing Buchanan v. City of Bolivar, 99 F.3d 1352,1360 (6th Cir. 1996)).

319.  See id. at 572. The court reversed the district court’s denial of motions to
dismiss by other district officials, including members of the hearing board, holding
that the facts alleged did not indicate that they also had taken race into account during
their reviews. Id.
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d. Application of the Legal Limitations to Problem-Solving
Approaches

Legal frameworks that adopt a problem-solving approach for
addressing race discrimination will likely be more effective than
standard anti-discrimination approaches because of their constructive
(rather than punitive) orientation, wider breadth of inquiry concerning
causal factors, and more comprehensive range of interventions. These
beneficial qualities may also make problem-solving approaches less
likely than the disparate impact doctrine to prompt LEAs to adopt
unconstitutional, race-based remedies like quotas because problem-
solving approaches have more potential to inspire integrative solutions.

Conflict management theory distinguishes between zero-sum
disputes and those with integrative potential.**° In a zero-sum conflict,
any gain to one party results in a corresponding loss to the other. By
comparison, conflicts with integrative potential are those in which there
are potential outcomes that, when compared to compromise solutions
(e.g., where the parties simply split the difference), produce additional
gains for both parties.*’! The existence of integrative potential
notwithstanding, a substantial body of research suggests that people
tend to have fixed-pie perceptions; that is, as a default, they tend to
perceive issues as representing zero-sum tradeoffs and interpret
information in ways that confirm this.**> In doing so, they
underestimate the potential for integrative solutions and often fail to
seek, or even to ignore, information that would indicate that the
interests of the parties are aligned.*”®> When faced with disputes
involving multiple factors, for example, even experienced negotiators
frequently fail to see where they and the other party would prefer the
exact same outcomes.’** A common solution for fixed-pie perceptions
is for people working to consider a broad range of factors

320.  See Leigh Thompson, “They Saw a Negotiation”: Partisanship and
Involvement, 68 J. PERSONALITY & SocC. PSYCHOL. 839, 839, 851 (1995); Dean G.
Pruitt & Steven A. Lewis, Development of Integrative Solutions in Bilateral
Negotiation, 31 J. PERSONALITY & SOC. PSYCHOL. 621, 621-22(1975).

321.  See Thompson, supra note 320, at 839.

322.  Seeid. at 839—40.

323.  Seeid. at 840.

324, Seeid. at 839.
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simultaneously, rather than focusing on one at a time, and adopt a goal
of finding solutions that benefit everyone.**

As discussed in Part I, disparate treatment and disparate impact
doctrines focus on a discrete set of causes of racial disparities, such as
prototypically racist acts or policies, that must be rooted out. An
unintended consequence of the narrow focus in the context of school
discipline may be to encourage fixed-pie perceptions by constraining
construal of the problem of racial disparities as one that can only be
solved through zero-sum tradeoffs between order and disorder, white
students and black students, or increased academic achievement and
legal liability. Within the confines of this understanding, if the racist
acts or discriminatory policies are not obvious or if efforts to address
them fail, then the only apparent option for LEAs seeking to avoid
liability is to “fix the books” by making sure discipline numbers are
such that they do not draw additional scrutiny. And, disparate
treatment liability notwithstanding, there may be a strong temptation
for LEAs to do so. For LEAs that believe they are between a rock and
a hard place, the choice of which ultimately crushes them is largely a
matter of personal preference.

Consistent with conflict management theory and practice, the
requirement that LEAs use a problem-solving approach may resolve
this perceived dilemma by providing a process that encourages
construal of racial discipline disparities as having integrative potential.
Numerous potential interventions—increasing use of engaging
instruction; explicitly defining and positively supporting adherence to
behavioral expectations; use of instructional responses; incorporating
social-emotional learning; and equipping students with the skills
necessary to build, maintain, and repair relationships—target likely
causes of racial disparities and improve the learning environment to the
benefit all students.**¢

Notwithstanding the potential advantages, problem-
identification under a legal problem-solving approach would not be
limited to just locating LEAs with racial disparities that are the direct

325.  See Carsten K.W. de Dreu et al., Unfixing the Fixed Pie: A Motivated
Information-Processing Approach to Integrative Negotiation, 79 J. PERSONALITY &
Soc. PsycHOL 975, 984 (2000); Leaf Van Boven & Leigh Thompson, 4 Look Into the
Mind of the Negotiator: Mental Models in Negotiation, 6 GROUP PROCESSES &
INTERGROUP REL. 387, 400 (2003).

326.  See supra Section IL.A.
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result of past or present purposeful discrimination. Interventions
implemented under the approach will thus not always fit squarely under
the most common exception to disparate treatment. To ensure
compliance with the Constitution, Title VI, and other sources of anti-
discrimination law, race-based interventions should be avoided. When
they are considered, such interventions should be carefully examined
to ensure that they are necessary and narrowly tailored to a specific
barrier to realization of equal educational opportunity.

2. Does the Standard Methodology Identify Leas with the Most
Problematic Racial Discipline Disparities?

A second set of concerns relates to whether the standard
methodology effectively identifies the LEAs with levels of racial
discipline disparities that are the most significant. At some level, every
approach to problem-identification represents a tradeoff between
pragmatic concerns, such as efficiency and the costs of use, and the
accuracy with which the measures used identify those that need the
most support to achieve the underlying goal, and thus where problem
evaluation and intervention is most likely to have the greatest benefit.
Methodologically, this is often referred to as the reliability and the
validity of, or the nature of error in, the measures used for problem
identification.*?’

In general, reliability and validity represent the ability of a
measure to consistently provide information relevant to the decision
that the measure is intended to inform.*”® Measures with poor
reliability provide information that is too inconsistent, or contain too
much random noise, to be useful in problem identification.’?’
Measures with poor validity provide information that is not relevant to

327. See SYED SAAD ET AL.,, U.S. DEP’T LAB. EMP. & TRAINING AGENCY
ADMIN, TESTING AND ASSESSMENT: AN EMPLOYER’S GUIDE TO GOOD 21-31 (1999),
https://files.eric.ed.gov/fulltext/ED447310.pdf; Oliver P. John & Veronica Benet-
Martinez, Measurement. Reliability, Construct Validation, and Scale Construction, in
HANDBOOK OF RESEARCH METHODS IN SOCIAL AND PERSONALITY PSYCHOLOGY 339,
339 (Harry T. Reis and Charles M. Judd eds., 2000); PAUL C. PRICE ET AL., RESEARCH
METHODS  IN  PSYCHOLOGY 90-95 (2d Canadian ed. 2015),
https://kora.kpu.ca/islandora/object/kora%3 A384/datastream/PDF/view

328.  See SAAD ET AL., supra note 327, at 21.

329.  Seeid. at22.
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the key considerations being used to evaluate and remedy the
problem.**° Because random noise, by definition, does not provide
pertinent information, measures must be reliable to be valid.**' High
reliability, however, does not guarantee validity.**>

In the context of racial disparities in discipline, measures with
good reliability and validity would accurately identify all LEAs not
meeting the defined goals, for which problem evaluation and
intervention would be both effective and beneficial. Moreover, they
would not identify any LEAs that did not meet these criteria. Measures
rarely perform this well. Instead, most measures tend to either over
identify or under identify individuals with potential problems. In
diagnostic theory, these different types of errors relate to the sensitivity
and specificity of a measure.**® Sensitivity, or the true positive rate,
relates to the ability of a measure to identify all of the individuals that
have the specified problem.>** Specificity, or the true negative rate,
represents the ability of the measure to correctly rule out individuals
that do not have the problem.*

In general, measures with high sensitivity tend to have low
specificity because they accept false positives (erroneously identifying
individuals that do not have the problem) as a cost of ensuring that they
identify the individuals with the problem.**® Conversely, measures

330.  Seeid. at 25-26.

331.  Seeid. at 26. More particularly, reliability is necessary, but not sufficient,
for validity in that reliability acts as a ceiling on validity — a measure can only be as
valid as it is reliable. J.M. Etchegaray & Wayne Fischer, Survey Research: Be Careful
Where You Step...., 15 QUALITY SAFE HEALTHCARE 154, 154 (2006); PRICE ET AL.,
supra note 327, at 92.

332, See SAAD ET AL., supra note 327, at 26.

333.  See Alireza Baratloo et al., Part 1: Simple Definition and Calculation of
Accuracy, Sensitivity and Specificity, 3 EMERGENCY 48, 48 (2015); Rajul Parikh et al.,
Understanding and Using Sensitivity, Specificity and Predictive Values, 56 INDIAN J.
OPHTHALMOLOGY 45, 46 (2008) (“Sensitivity and specificity are inversely
proportional, meaning that as the sensitivity increases, the specificity decreases and
vice versa.”); Douglas G. Altman & J. Martin Bland, Diagnostic Tests 1: Sensitivity
and Specificity, 308 BMJ 1552, 1552 (1994).

334.  See Anthony K. Akobeng, Understanding Diagnostic Tests 1: Sensitivity,
Specificity and Predictive Values, 96 ACTA PAEDIATRICA 338, 339 (2006)

335, Seeid.

336.  See Akobeng, supranote 334, at 339. This tradeoft is reasonable, and even
preferred, to the extent that the consequences of having a problem are severe or the



1064 The University of Memphis Law Review Vol. 50

with high specificity will tend to have low sensitivity because they
accept false negatives (erroneously failing to identify individuals that
do have the problem) as a cost of ensuring that they rule out individuals
that do not have the problem.**” Applying these considerations, the
standard methodology has several shortcomings as an efficient and
effective approach to problem identification in the context of racial
disparities in school discipline.

a. Discipline Risk Ratios are Unstable Over Time

A primary methodological issue with the requirement that states
use risk ratios to identify LEAs with significant disproportionality is
that risk ratios tend to be too unstable to support efficient identification,
evaluation, and intervention. More particularly, because of features
inherent to the educational context, such as the low relative frequency
of discipline incidents, sporadic and cyclical opportunities for
professional training for teachers, and duration of the academic year, a
single iteration of the steps in a problem-solving model focused on
racial disproportionality will likely to take multiple years. For
example, data collected by LEAs during one academic year (e.g.,
2019-2020) will generally be aggregated for analysis during the
subsequent academic year (e.g., 2020-2021). For LEAs identified with
significant disproportionality at that time, problem evaluation and
intervention implementation will not likely occur until two years after
data collection (e.g., 2021-2022). Further, evaluation of the
intervention’s efficacy and planning for subsequent iterations through
the problem-solving model, may not occur until the following year
(e.g., 2022-2023). Accordingly, to support this process, measures of
racial disparities in discipline should be stable enough to provide

costs of subsequent problem evaluation or intervention are low, i.e., when it is most
important to accurately “rule out” those who do not have the condition. See id. Most
people would rather be inaccurately identified for further screening for a potentially
fatal but easily treatable form of cancer if they do not have cancer than erroneously
identified as not having such a cancer when they do, in fact, have cancer.

337.  See id. This tradeoff is reasonable, or even preferred, to the extent that the
consequences of having the problem are relatively minor and the costs of subsequent
problem evaluation and intervention are high, as may be the case when iterative
evaluations and treatments across multiple tiers of support must be tried before the
ultimate conclusion can be reached, i.e., when it is most important to accurately “rule
in” those who do have the condition. /d.



2020 Addressing Racial Disparities in School Discipline 1065

consistent information about the level of racial disproportionality in an
LEA for three or more years.

Test-retest reliability is a common approach for evaluating
reliability of measures used for practical applications, such as problem
identification, that corresponds to the need for stability over time. As
the term suggests, test-retest reliability is assessed by applying the
same measure to the same group more than once.>*® Correlations
between the results of the multiple measurements are then computed to
determine how much outcomes of the measures changed.’® The
commonly accepted criteria for assessing correlations in test-retest
reliabilities are that: (1) those between 1.00 and .90 are excellent; (2)
those between .89 and .80 are good; and (3) those between .79 to .70
are adequate.**® Correlations below .70 are too unreliable to have broad
applicability.**!

To assess the test-retest reliability of discipline risk ratios, [ used
the CRDC to compare Black/non-Black student OSS risk ratios in
LEAs from the 2013-14 academic year (x-axis) to those in the 2015-16
academic year (y-axis) for the entire nation as well as in a selection of
four states: California, Georgia, Illinois, and Texas.*** The results of
the national comparison is shown in Figure 3.+

338.  See PRICE ET AL., supra note 327, at 90-91; Li-Jen Weng, Impact of the
Number of Response Categories and Anchor Labels on Coefficient Alpha and Test-
Retest Reliability, 64 EDUC. & PSYCHOL MEASUREMENT 956, (2004).

339.  PRICEET AL., supra note 327, at 91.

340.  ErikJ. Girvan et al., Tail, Tusk, and Trunk: What Different Metrics Reveal
about Racial Disproportionality in School Discipline, 54 Educ. Psychologist 40,
51(2019); SAAD ET AL., supra note 327, at 23.

341.  See SAAD ET AL., supra note 327, at 23

342.  See Appendix A for the methodology.

343.  Graphs for the four states are in Appendix B.
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Figure 3.
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The comparisons of the amount of racial disproportionality from
one year to another two years later show that, across the time period
necessary for identifying and beginning to address discipline disparities
in schools, discipline risk ratios were generally too unreliable to
support accurate problem-identification, evaluation, and ultimately,
intervention assessment. As a specific example, take points on the
graph in Figure 3 that represent LEAs that had black/non-black OSS
risk ratios of 4 in the 2013-14 school year—those points falling on or
around the vertical line anchored at 4.0 on the x-axis. The spread of
the same points on the y-axis indicates that, two years later, these LEAs
had black/non-black OSS risk ratios ranging from approximately 1.00
to 14.0, with most of them falling between 2.0 and 6.0. While LEAs,
no doubt, experience some actual change in racial disparities in
discipline outcomes from year-to-year, given that overall levels of
disproportionality are very stable (see Table 3 and the discussion
below) the changes are unlikely to be as large as risk ratios imply. From
a practical standpoint, knowing an LEA’s risk ratio in the 2013-14
school year thus tells researchers and policy makers too little about
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what the LEA’s risk ratio will be in 2015-16 to be useful in identifying
LEAs that have consistent problems with racial disproportionality.
Accordingly, use of these measures will likely yield a high rate of
inaccurate identifications of LEAs—both false positives and false
negatives—as well as provide spurious results for evaluations of
interventions in those LEAs.

As noted in Section III.A above, the standard methodology
attempts to address the reliability problem by allowing states to require
that an LEA exceeds the established risk ratio threshold for three
consecutive years before being identified as having significant
disproportionality.***  This approach may indeed reduce the
identification of LEAs that do not have consistently very severe
problems with racial disparities in discipline. It is likely, however, also
to reduce the accurate identification of all LEAs that do (sensitivity)
and do not (specificity) make a substantial contribution to the overall
levels of racial disparities in discipline.

To illustrate, I calculated how many LEAs nationally and in
each of the four selected states had black/non-black student OSS risk
ratios that exceeded the DOE threshold of two MADs** for their
respective population in the 2013-14 academic year, the 2015-16
academic year, and in both years. The results are given in Table 3.

344.  See 34 C.F.R. §300.647(d) (2019).
345.  Seesupranote 237-239 and accompanying text and Appendix B regarding
potential issues with the calculation of MADs.
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Table 3
201314

Risk 201314 2015-16 &
Ratios 2015-16

Median + | N Over Median + | N Over N Over

2MADs | (%) 2MADs | (%) (%)
National 379 377 o
(N=3422) | 472 11%) 474 11%) 192 (6%)
(lel‘lf‘;r;zli‘ 4.54 24 (10%) | 4.96 16(7%) | 10 (4%)
g’\‘;‘fglﬁl) 3.82 8 (5%) 3.89 15 (10%) | 6 (4%)
&1‘1011572) 5.64 20 (12%) | 6.00 22 (13%) | 11 (6%)
(lexjszm) 430 29 (11%) | 4.24 20 (7%) | 10 (4%)

Table 3 shows that the specific magnitude of the risk ratio
threshold, and the number of LEAs exceeding it, were fairly consistent
in both academic years. As an example, the top row of values in Table
3 indicates that, although separated by one year, the risk ratio values
representing two MADs nationally (4.72 and 4.74) differed by only
two-hundredths between the two academic years. Moreover, the
proportion (11% and 11%) and number (379 and 377) of LEAs
exceeding the thresholds nationally were nearly identical. The stability
of these values in the two years indicates that, in the aggregate, the
number of LEAs with significant disproportionality and the severity of
the racial discipline disparities in the LEAs with the highest black-
white OSS risk ratios neither improved nor worsened from 2013-14 to
2015-16.

While the aggregate number and proportion of LEAs exceeding
essentially the same threshold value in each of the two years were very
similar, the specific LEAs that exceeded those values were not. For
example, as indicated in the upper-right cell of Table 3, only about half
(192, or 51%) of the LEAs that exceeded two MADs nationally in
2013-14 (379) also exceeded that threshold in 2015-16. Stated in terms
of the true positive rate (sensitivity) of the standard methodology,
nearly half of the LEAs exceeding the threshold in any given academic
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year for significant disproportionality are false positives, in that they
will not continue exceeding the threshold for three years.>*¢

Like a sea-wall that is constructed to prevent flooding but is not
built tall enough to keep out the high tide, the inability of the measures
in the standard methodology to consistently identify LEAs that
contribute to overall racial discipline disparities but that have risk ratios
that change significantly from year-to-year (and consistently rule out
those that do not) compromises the efficiency and effectiveness of the
approach. The above analysis suggests that, on the one hand, the half
of LEAs that do exceed the threshold for three years will be required to
evaluate and address the causes of their extremely high racial
disparities and thus improve. On the other hand, the LEAs that are, as
a result of the poor reliability of risk ratios, above the threshold in some
years but not in others will not be identified as having a problem.
Accordingly, the proportion of the overall levels of racial
disproportionality that these LEAs cause will not be addressed.

b. Discipline Risk Ratios Tend Not to Identify Leas in Which the
Impact of Racial Disproportionality Is Highest

A second methodological disadvantage of discipline risk ratios
concerns their validity as measures of racial discipline disparities for
use in a problem-solving framework focused on equal educational
opportunity. As noted in Section II.C.1 above, risk ratios measure the
relative disparities in risk of discipline. This has several advantages,
including their relatively intuitive interpretation (a black/non-black
OSS risk ratio of 2 means that black students have twice the risk of
OSSs as other students) and their ease of comparison between schools
with different sized enrollments. Risk ratios do not, however, directly
measure the actual extent of the impact of racial disparities on
students.>*” Moreover, risk ratios tend to have an inverse relationship

346.  This is a conservative estimate of false positives. For this analysis, any
LEAs that exceeded the two-MADs threshold in 2013-14 and 2015-16 but not the year
between them (2014-15) are erroneously counted as if it had exceeded the threshold
for three consecutive years.

347.  See Erik J. Girvan et al., Tail, Tusk, and Trunk: What Different Metrics
Reveal about Racial Disproportionality in School Discipline, 54 Educ. Psychologist
40,41 (2019).
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with the overall magnitude of the risk of discipline.**® Because of these
two attributes of risk ratios, LEAs with higher black/non-black OSS
risk ratios will tend to be those in which the proportion of black
students who are missing class as a result of racial disparities in
exclusionary discipline is actually less than it is in LEAs with lower
risk ratios.**® Relying on risk ratios to identify LEAs with significant
disproportionality or to evaluate the effectiveness of interventions can
thus yield misleading results concerning where interventions would
have the largest benefit and which interventions are best able to address
the disparities.**°

To illustrate how risk ratios do not directly measure differences
in the extent of impact on students, take two example LEAs that differ
in the rates in which their students experience OSSs. The first LEA has
very low rates of discipline: a black student OSS risk of .05 and a non-
Black student risk of .01. The black/non-black student OSS risk ratio
of 5 in this LEA reflects only a small difference in risk (.05 - .01 =.04),
meaning the racial disparity affects a relatively small proportion of
students (4% of black students). By comparison, the second LEA has
very high rates of discipline: a black student OSS risk of .50 and non-
black student risk of .10. In the second LEA, the exact same risk ratio,
5, also represents a comparatively large difference in risk (.50 - .10 =
40). Accordingly, a relatively large proportion of black students (40%)
in the second LEA have OSSs that would not have had them if black
students were disciplined at the same rate as other students.
Notwithstanding the difference, in terms of risk ratios, the two LEAs
are identical.

Even more potentially problematic than the absence of
information about the magnitude of the impact of the racial disparity
on students is that discipline risk ratios tend to get larger as the
underlying rate of discipline gets smaller.*>' The graph in Figure 4
illustrates the inverse relationship. The Figure compares the OSS risk
for non-black students (x-axis) to the black/non-black OSS Risk Ratio
(y-axis) from LEAs in the CRDC data collection from 2015-16 school

348.  See id at 44.

349.  See id.

350. Id

351.  See id. at 45-46, 48-50.
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year nationally.*>? Examination of the graph shows that the highest risk
ratios (those towards the top of the graph) are generally found in LEAs
with the lowest risks of discipline for the comparison group (those to
the left side of the graphs). Conversely, LEAs with very high risks of
discipline for non-black students (those to the right side of the graph)
tend also to have lower discipline risk ratios (be in the bottom half of
the graph).

Figure 4.
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The absence of direct information in risk ratios about the
magnitude of the impacts of racial disparities and the inverse
relationship between risk ratios and discipline risks has a least two
implications for the use of risk ratios in a problem-solving framework.
The first concerns the ability of risk ratios to accurately identify LEAs
in which racial disparities in exclusionary discipline pose the largest
problem for equal educational opportunity. Because discipline risks
are also the proportion of students in the relevant group that have
received that type of discipline at least once, LEAs with higher risk
ratios will tend to be those in which the extent of impact of the racial
disparity is relatively small.

352.  For comparison, graphs for the four selected states are in Appendix C.
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To illustrate, the graph of national data in Figure 4 suggests that
LEAs with the highest risk ratios have a black/non-black student OSS
risk ratio of approximately 8—they are near the horizontal line
anchored on the y-axis at 8.0—and an average non-black OSS risk of
approximately .025—they are between the vertical lines anchored on
the x-axis at .01 and .05. This means that about 2.5% of non-Black
students, on average, had at least one OSS in the 2015-16 school year
in these LEAs. Given the risk ratio of 8, we also know that, on average,
the OSS risk for black students in such LEAs is about 8 times this
amount, or .20: about 20% of black students in the LEAs experienced
at least one OSS.

Compare these LEAs to those in the lower right side of the
figure, which have an OSS black/non-black OSS risk ratio of 2 and
non-black OSS risk of .25. Under the standard methodology, the LEAs
with risk ratios of 8 would be identified as having significant
disproportionality—S8 easily exceeds the 4.74 threshold of two
MADs***—while the second group with OSS risk ratios of 2 would not.
The LEAs with risk ratios of 2, however, actually have a larger absolute
discrepancy in risks between black and non-black students (black/non-
black OSS risk difference): .50 - .25 = .25 compared to .20 - .02 = .18.
Accordingly, the racial disparity in OSSs impacts a larger proportion
of the students, and thus has a larger impact on educational opportunity,
in the LEAs with the lower risk ratios. In the LEAs with risk ratios of
2, 50% of black students are missing instruction for at least one OSS,
25% more than we would expect if discipline rates were the same as
for non-black students. In the LEAs with risk ratios of 8, 20% of black
students, 17.5% more than if discipline rates were the same as for non-
black students, were impacted. One could reasonably conclude that, as
between the two groups of LEAs, those with the lower risk ratios
actually have a more significant problem with racial disproportionality
and, therefore, ought to be the ones identified for further problem
analysis and intervention.

The second implication concerns potential issues with using risk
ratios to evaluate the effectiveness of interventions. Because of the
inverse relationship between underlying discipline rates and risk ratios,
all else being equal, interventions that are effective at reducing
students’ violations of their schools’ behavioral expectations, thus

353.  See Table 3.
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reducing the rates of exclusionary discipline for all students in an LEA,
will also tend to increase discipline risk ratios of the LEA, making the
problem appear worse.>>* This can occur even though, as a result of
the intervention, both the difference in risk and the number of black
students who are negatively impacted by racial disparities in
exclusionary discipline is decreasing. Accordingly, policy-makers and
researchers who rely upon risk ratios to evaluate an intervention
designed to address racial disproportionality in discipline may
conclude that the intervention is ineffective, or even that it is
exacerbating the problem, when in fact the intervention has reduced the
extent of the problem for black students, and increased educational
opportunity, in meaningful ways.

V. IMPROVING PROBLEM IDENTIFICATION TO ADVANCE EQUAL
EDUCATIONAL OPPORTUNITY

Racial disparities in school discipline pose a substantial barrier
to achieving equal educational opportunity. Because of the wide range
of factors that contribute to them, existing legal frameworks designed
to deter a limited set of direct causes of racial disparities lack the
breadth necessary to meaningfully address this barrier. A promising
alternative is for anti-discrimination law to adopt a problem-solving
approach to addressing race discrimination. Provisions in the IDEA
and associated regulations that require identification of significant
disproportionality in school discipline for children with disabilities,
analysis of the factors that contribute to the disparities, and
comprehensive interventions to address them, provide a workable
example of such a framework. As the title of this piece suggests,
however, the devil is in the details. The IDEA’s approach to problem
identification raises important practical, legal, and critical
methodological concerns that any effort to move sources of anti-
discrimination law towards a problem-solving approach must address.

In this section, I describe a novel alternative approach to
problem identification that allows for the consistency and
accountability necessary to ensure compliance with a nation-wide legal
framework that supports equal educational opportunity. Moreover, the

354.  ErikJ. Girvan et al., Tail, Tusk, and Trunk: What Different Metrics Reveal
about Racial Disproportionality in School Discipline, 54 Educ. Psychologist 40, 55
(2019).
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approach incorporates measures of racial disproportionality that are
more reliable and stable than risk ratios. When paired with discipline
risk ratios, these measures are more likely to identify LEAs in which
racial disparities in discipline pose the largest threat to equal
educational opportunity and to provide accurate guidance regarding
intervention design and intervention evaluation decisions.

A. Additional Measures

The proposed alternative is to identify LEAs with significant
disproportionality using a combination of discipline risk ratios and two
other, complementary measures: raw differential representation and the
overall discipline rate.

1. Raw Differential Representation.

Raw differential representation (RDR) is the number of students
in the target group who experience exclusionary discipline at least once
in an academic year but who would not have done so if students in that
group were disciplined at the same rate as students in the comparison
group.®> It is calculated from either a risk ratio (Equation 12) or risk

difference (Equation 13).3%

RDR = # of Target Students Disciplined —
( # of Target Students Receiving Discipline )(12)

(Target/Comparison Student Discipline Risk Ratio)
RDR = # of Target Students X (Target/
Comparison Student Risk Difference)(13)

Raw differential representation values are easy to interpret
because the values are students. A value of 0 indicates that no more
students from the target group experienced the relevant type of
discipline than would have if students from this group were disciplined
at the same rate as all other students.*®” Similarly, positive values
indicate the number of target-group students disciplined that would not

355.  ErikJ. Girvan et al., Tail, Tusk, and Trunk: What Different Metrics Reveal
about Racial Disproportionality in School Discipline, 54 Educ. Psychologist 40, 46
(2019).

356. Id.

357.  Id
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have disciplined if students from their group faced discipline at the
same rate as students from other groups.**®

Recall the first example LEA from Part II. That LEA had 200
black students and 1000 white students enrolled, and 40 of the black
students, along with 100 of the white students, had at least one OSS in
the academic year. The OSS risks for black and white students in the
LEA were .20 and .10 respectively. Accordingly, the LEA had a
black/non-black OSS risk ratio of 2 (.20/.10 = 2) and a black/non-Black
OSS risk difference of .10 (.20 - .10 = .10). Thus, the raw differential
representation in the LEA is 20 (see Equations 12a and 13a):

20 =40 — (%) (12a)
20 =200 x .10 (13a)

This means that 20 black students in the LEA had one or more
OSSs who would not have if black students were disciplined at the
same rate as white students.

Raw differential representation is considerably more reliable
and stable than risk ratios. To illustrate, Table 4 (Ieft column) provides
the correlations between black/non-black OSS RDRs in the 2013-14
and 2015-16 academic years for the nation and four example states.
They indicate an overall test-retest reliability nationally of .83. This
not only exceeds the minimum of .70, but also indicates that the
measure has good reliability. Regarding stability, Table 4 indicates the
number of LEAs that fall in the top 10% of raw differential
representation in each academic year and both years. Looking
nationally, using the 90™ percentile as a threshold, 88% of the LEAs
that would have been identified as having significant disproportionality
based on data from 2013—14 would also have been identified as having
significant disproportionality in 2015-16.

358.  Seeid.
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Table 4
Raw 2013-14
Differential 2013-14 2015-16 &
Representation 2015-16
> 90t N Over | >90% N Over | N Over
percentile | (%) percentile | (%) (%)

National

- 343 343 303
8\1;.;;)122) 326 (10%) 314 (10%) (9%)
California

_ 24 24 .
8\1;9223)2) 337 (10%) 254 (10%) 21 (9%)
Georgia

- 16 16 15
8\1;9195)1) 590 arey |73 (11%) | (10%)
Illinois

— 18 18 o
8\1;. 9177)2) 279 (10%) 204 (10%) 14 (8%)
Texas

= 27 27 o
8\1;9297)0) 357 (10%) 409 (10%) 25 (9%)

Raw differential representation provides information about the
actual magnitude of the impact of racial disproportionality on students,
information that is that is not provided by risk ratios (see part __ above)
and that is potentially critical to identifying the most significant threats
to equal educational opportunity. To provide this information, unlike
risk ratios and risk differences, the raw differential representation
changes with the enrollment of the students in the target group. Thus,
all else being equal, it will tend to be larger for LEAs with more
students from the target group enrolled. LEAs with high levels of raw
differential representation should thus be viewed as those in which
racial discipline disparities impact a large number of students. Raw
differential representation does not, however, indicate the cause of the
disparities.

2. Total Discipline Risk

The total discipline risk (TDR) is not comparative and thus not
a measure of disproportionality as such. Rather, it is simply the
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proportion of students enrolled in an LEA that were disciplined one or

more times in an academic year (see Equation 14).3%
TDR = # of Students Disciplined (14)
# of Students Enrolled

In the first example LEA, the total discipline risk is .12 (see
Equation 14a)

12=—2(14a)

The total discipline risk has an acceptable test-retest reliability
for use in problem identification. The correlation between total
discipline risk in LEAs nationally for the 2013-14 and 2015-16
academic years is .78.>°° Moreover, while not comparative, it provides
unique information about the potential sources of the problem of
disproportionality that risk ratios and raw differential representation
lack. In the discussion of problems with the validity of the discipline
risk ratio in Section III.B.2, recall that the primary difference between
the example LEAs was that one had very low rates of discipline and the
other very high rates of discipline. Examination of risk ratios alone
does not provide this information. Further, while raw differential
representation provides information about the magnitude of the impact
of racial disparities on students, it does not indicate the extent to which
that impact is driven by very different rates of discipline (which risk
ratios assess) or overuse of exclusionary discipline more generally. The
total discipline risk fills in that gap.

B. Discipline Disproportionality Score Card

Raw differential representation, risk ratios, and total discipline
risks can be combined into a sort of score card that provides a more
reliable approach to identifying LEAs in which racial disparities in
discipline have the largest impact on students and an indication of what
may be contributing to that impact. The first, raw differential
representation, is the most stable of the measures. It provides critical
information about the actual impact of disproportionality on students
that is not provided by any other the other measures. Its primary
weaknesses are that it does not provide information about potential
causes of the impact and that it changes depending upon enrollment of

359.  See Equation 1, supra note 169.
360. Inthe example states, it is California (r = .75), Georgia (r = .85), Illinois (r
=.82), and Texas (r = .65).
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students in the target group in an LEA. Thus, high levels of raw
differential representation can indicate either large differences in
discipline risks, high rates of discipline, or simply that an LEA has a
very large enrollment of students in the target group. The weakness,
however, are strengths of discipline risk ratios and the total discipline
risk.

The second measure, the discipline risk ratio, is the de facto and,
under the IDEA, current de jure standard for assessing significant
disproportionality.*®' This is due, in large part, because it is easily
interpreted, easy to use to compare LEAs with different enrollment
patterns, and intuitively linked to the primary concern of general anti-
discrimination law: the possibility of purposeful discrimination.***
Even so, risk ratios have low reliability and contain little to no
information about the actual magnitude of the impact of
disproportionality.**®> They may also unintentionally narrow the focus
of understanding of the problem of racial disproportionality to potential
purposeful discrimination and thus narrow the range of interventions,
including creating a temptation to institute measures, such as racial
quotas, that may violate anti-discrimination law.*** Thus, if used as the
sole method for identifying significant disproportionality or to evaluate
interventions for addressing it, they can lead to spurious or inaccurate
conclusions.>® Racial disproportionality can have large impacts in
LEAs with low risk ratios and interventions that reduce the number of
students who are actually impacted by disproportionality may appear
ineffective if evaluated using risk ratios. Moreover, they may
unnecessarily prevent those engaging in problem-evaluation from
considering the broad range of factors that contribute to racial

361.  See supra Section III.A. Risk differences would also make a good, and, in
some ways even superior, alternative to risk ratios because they can be calculated for
LEAs that have groups with zero discipline risk and have a standard scale: discipline
risks. Adopting that metric would, however, be a complete departure from what LEAs
currently do under the IDEA and thus require more effort to implement. Moreover,
risk differences have similar reliability issues as risk ratios. For these reasons and
those discussed above regarding intuitive interpretation of risk ratios as a measure of
inequity, risk ratios are included in the scorecard.

362.  See supra Section I1.C.1

363.  See supra Section IIL.B.2.

364.  See supra Section IIL.B.1.

365.  See supra Section I11.B.2
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disparities in discipline and adopting correspondingly comprehensive
interventions. These disadvantages are offset by considering raw
differential representation and the total discipline risk, each of which is
more stable, decreases as the real impact of disproportionality
decreases, and thus highlights other potential impediments to equal
educational opportunity.

Finally, the third measure, the total discipline risk, is relatively
reliable, scaled to enrollment, and provides vital information about an
additional potential source of racial disproportionality, the excessive
use of exclusionary discipline, that is not provided by the other
measures. It is not, however, a measure of racial differences. This is,
however, the strength of raw differential representation and the
discipline risk ratio.

The combination of the three metrics provide a consistent,
relatively easy to use, and more comprehensive way to identify LEAs
with significant disproportionality in terms of (1) the practical impact
of racial disparities on educational opportunity (raw differential
representation), (2) the extent to which racial differences are related to
typical notions of inequitable treatment (risk ratio), and (3) the overall
prevalence of exclusionary discipline (discipline rate). Together, this
information facilitates targeting, designing, and evaluating
interventions to advance the goal of equal educational opportunity.

As an example, the graphs in Figure 5 illustrates the
combination of the three metrics for LEAs nationally with respect to
OSSs in the 2015-16 school year.**® In each figure the size and color
of the dots representing each LEA provides its raw differential
representation, with larger and darker-colored dots indicating a greater
number of students impacted by racial disparities in OSSs. The total
OSS rate is given on the x-axis. And the black/non-black student OSSs
risk ratio given on the y-axis.

366.  Graphs for the four illustrative states are in Appendix E.
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Figure 5.
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Examination of the graph in Figure 5 shows that, as compared
to other LEAs in the population, LEAs in which racial disparities in
discipline impact a relatively large number of students—those with
high raw differential representation—often have relatively moderate
discipline risk ratios (fall between the horizontal lines anchored at 2
and 4 on the y-axis) but relatively high total discipline risks. Interpreted
from the perspective of a researcher or policymaker interested in
minimizing the impact of racial disproportionality, this depiction of the
problem suggests that a primary driver of the high impact is high rates
of discipline itself. Accordingly, implementation of interventions like
PBIS and SEL, which have been shown to reduce exclusionary
discipline rates by 20% to 40%, may be effective at increasing
educational opportunity, even if they do not reduce risk ratios.*®’

To illustrate, I identified LEAs in the DCRC sample for the
2015-16 academic year that fell in the top 10% for black/non-black
student raw differential representation in OSSs. The total raw

367.  See supranote 137 and accompanying text.
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differential representation in these 343 LEAs is 556,763. This indicates
that in that year over half a million black students that had one or more
OSS would not have any if the rates of OSSs for black students was the
same as for non-black students. If, following implementation of a
discipline intervention, the total rate of discipline in these LEAs was
reduced by 30% of its rate in that year,**® then the total raw differential
representation would be reduced by 118,438—over 100,000 fewer
black students would miss instruction as a result of racial disparities in
exclusionary discipline than did in that academic year. By comparison,
if the same interventions were implemented in the 10% of LEAs with
the highest OSS risk ratios, the reduction in students impacted by racial
disparities would be 7,471. That approach to problem identification, in
conjunction with major interventions, is thus only about 6% as
effective at reducing the impact of racial disproportionality as if
interventions had been targeted to LEAs identified as having high raw
differential representation.

V. CONCLUSION

Racial disparities in exclusionary school discipline pose a
serious threat to equal educational opportunity. The primary sources
of federal anti-discrimination law, however, are designed to deter only
the most direct and overt causes of racial discrimination. Meaning,
they are not designed to effectively respond to this threat. Anti-
discrimination law could more effectively address complex racial
issues like disparities in exclusionary school discipline if it adopted a
problem-solving approach. Since 2004, the IDEA has required states
to use a problem-solving approach to identify and address “significant
disproportionality” in discipline outcomes of students with disabilities
based on their race.’® The basic framework of the IDEA appears to
work well and thus, can serve as an example for implementation of a
broader problem-solving approach for anti-discrimination law.
Experience implementing the framework, however, has also raised
practical, legal, and methodological issues regarding the assessment of
racial disparities and evaluation of responses to them. In response, I

368.  This reduction in overall discipline rate is consistent with that observed in
studies of discipline interventions like PBIS and Social-Emotional Learning. See
supra Section I.A. , supra, and supra note 137.

369.  See supranote 151.
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propose and illustrate the operation of an alternative approach to
identifying LEAs with significant disproportionality that addresses
these concerns using a cluster of three measures. While this is a far cry
from specific legislation, it does demonstrate that anti-discrimination
law could be made more effective at supporting equal educational
opportunity by addressing complex and persistent racial issues like
disparities in school discipline.

Methodological Appendix A

Data used for illustrations and analysis are from the Civil Rights
Data Collection public-use data files for the 2013-14°"" and 2015-16°"!
academic years. LEAs with less than 10 black students and less than 30
non-black students were excluded from analysis. For each of the
remaining LEAs, I calculated the total risk of OSSs and the risk of
OSSs for black and non-black students, respectively. To ensure data
quality, LEAs with risks that exceeded 1.0 were also removed from the
sample. The risks for black and non-black students were then used to
calculate black/non-black OSS risk ratios, risk differences, raw
differential representation. Finally, the data files for each year were
merged and matched by LEA and LEAs that did not have data for both
academic years were removed.

Table A1l provides the median and interquartile range for each
metric in the national data and data from four states used for
illustrations: California, Florida, Georgia, and Texas.

370.  See Civil Rights Data Collection (CRDC) for the 2013-14 School Year,
DEpP’T EDUC, https://www2.ed.gov/about/offices/list/ocr/docs/crdc-2013-14.html (last
visited Apr. 1,2020); See also Public-Use Data File User’s Manual for the 2013-2014
Civil  Rights Data Collection, AM. INSTITUTES REes. (Mar. 2016).,
https://ocrdata.ed.gov/Downloads/CRDC-2013-14-Public-Use-Data-File-Users-
Manual.pdf (detailing how to interpret the data)

371.  See Civil Rights Data Collection (CRDC) for the 2015-16 School Year,
DEpr’T EDUC, https://www2.ed.gov/about/offices/list/ocr/docs/crdc-2015-16.html (last
visited Apr. 1, 2020); U.S. Dep’T EDUC., 2015-16 CIvIL RIGHTS DATA COLLECTION
PuBLIC-USE DATA FILE USER’S MANUAL, https://ocrdata.ed.gov/Downloads/2015-16-
Public-Use-Data-File-Manual.pdf (explaining the data collected).
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Table Al. Descriptive data.

OSSs Total Black Non-Black Risk Risk Raw Dif.
2013-14 Risk Risk Risk Ratio Difference  Represent.
National .06 12 04 2.65 07 31

(N=3422) | [.03,.09] [08,.18] [03,.07] [2.06,3.52] [.04,.11] [12, 98]
California 05 13 04 2.91 08 39
(N=232) | [.03,.08] [.09,.20] [03,.07] [238,347] [.05,.12] [17, 98]

Georgia 07 12 .05 2.45 07 70
(N=151) | [.05,.10] [08,.15]  [03,.06] [202,295] [05.09] [32,211]
Illinois 05 13 .04 3.16 .09 29
(N=172) | [.03,.09] [.08,.19]  [.02,.06] [2.45,440] [.05,.14] [10, 80]
Texas 05 10 04 2.53 06 31
(N=270) | [.03,.07] [06,.14]  [02,.06] [2.03,326] [.04,.08] [13,105]
0SSs
2015-16
National 05 12 04 2.69 07 32

(N=3422) | [.03,.09] [.08,.18] [03,.07] [209,357] [05.11]  [12,101]
California 05 13 .04 3.12 .09 36
(N=232) | [.03,.07] [08,.17]  [02,.06] [251,3.79] [05,.12]  [17,103]

Georgia 07 12 .05 2.53 07 73
(N=151) | [.05,.09] [09,.14]  [.03,.06] [2.09,2.99] [.05,.09] [31,184]
Illinois 04 12 03 3.28 08 24
(N=172) | [.02,.08] [07,.17] [01,.06] [2.51,442] [.04,.11] 19, 74]
Texas 04 10 04 2.66 06 32
(N=270) | [.03,.07] [06,.13]  [.02,.05] [2.18,326] [.04,.08]  [I3,131]

Note: Cell values are medians over interquartile ranges.
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Appendix B
Table B1. MAD Thresholds and Proportion of LEAs Identified
OSS Risk 2013-2014
Ratios 2013-2014 2015-2016 &
2015-2016
Median + N Over Median + N Over N Over
2 MADs" | (%) 2 MADs" | (%) (%)
National
_ 590 626 o
g\zzz) 4.04 (17%) 4.03 (18%) 342 (10%)
Median + N Over Median + N Over N Over
2 MADs® | (%) 2MADs® | (%) (%)
National
_ 379 389 o
g\zzz) 4.73 (11%) 4.71 (11%) 194 (6%)
Median + N Over Median + N Over N Over
2MADsC | (%) 2MADs® | (%) (%)
National
(N= 9.29 59 2%) | 8.94 59 2%) 13 (0%)
3,422)
90" N Over 90" N Over N Over
Percentile | (%) Percentile | (%) (%)
National
_ 343 343 0
g\zzz) 4.88 (10%) 4.89 (11%) 168 (5%)

Notes: MADs superscripts indicate consistency constant (i.e., scaling factor)
used in computing the MAD: * = 1; B = 1/.67; ¢ = 1/3" Quartile of
standardized risk ratios in the sample LEAs.
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Appendix C
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Appendix E

Raw Differential Representation . 19 e 4100 ® 250 @ 500
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